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Court of Appeals of the District of Colombia 


No. 2872. 


L. F. Randolph and Company, Appellant, 

vs. 

Columbia Graphophone Company. 


a Supreme Court of the District of Columbia. 

At Law. No. 58000. 

Columbia Graphophone Company, Plaintiff, 

vs. 

L. F. Randolph & Company, Defendant. 

United States of America, 

District of Columbia x ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration, &c. 

Filed May 3, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58000. 

Columbia Graphophone Company, Plaintiff, 

vs. 

L. F. Randolph & Company, Defendant, 

First Count. 

The plaintiff sues the defendant for that whereas, heretofore, to 
wit, the 30th day of September, A. D., 1913, the plaintiff sold and 
delivered to the defendant one Type A Dictaphone of the value of 
$100.00; and for that, by a certain instrument in writing, dated, 

1—2872a 
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to wit, the said 30th day of September, 1913, the defendant promised 
to pay the plaintiff for the said Dictaphone, the said sum of $100.00, 
in certain installments in said agreement named, that is to say, 
$10.00 cash, for the first month, upon the signing of the said instru¬ 
ment, and $10.00 cash on the 15th day of each successive month 
thereafter, until the said sum of $100.00 had been fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and per¬ 
form the terms and conditions of said agreement, did not pay the 
plaintiff the said installments as they became due, and neglected 
and failed to pay to the plaintiff the installment of $10.00 cash due 
on December 15, 1913, and neglected and refused to pay to 
2 the plaintiff the installment of $10.00 cash due on March 15, 
1914, or any installments or payments whatever due at anv 
time thereafter. 

And the plaintiff further says that the defendant paid to the 
plaintiff on account of the said sum of $100.00, installments aggre¬ 
gating only $40.00, and that the remaining installments amounting 
to $60.00 are now due and unpaid from the defendant to the plain¬ 
tiff, contrary to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $60.00 with interest from the 15th 
day of July, A. D., 1914, besides costs. 

Second Count. 

The plaintiff sues the defendant for that whereas, heretofore, to 
wit, the 30th day of September, A.*D., 1913, the plaintiff sold and 
delivered to the defendant one Type A Dictaphone of the value of 
$100.00; and for that, by a certain instrument in writing, dated, to 
wit, the said 30th day of September, 1913, the defendant promised to 
pay the plaintiff for the said Dictaphone, the said sum of $100.00, 
in certain installments in said agreement named, that is to say, 
$10.00 cash, for the first month, upon the signing of the said instru¬ 
ment, and $10.00 cash on the 15th day of each successive month 
thereafter, until the said sum of $100.00 had been fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and per¬ 
form the terms and conditions of said agreement, did not pay 
3 the plaintiff the said installments as they became due, and 
neglected and failed to pay to the plaintiff the installment of 
$10.00 cash due on December 15, 1913, and neglected and refused 
to pay to the plaintiff the installment of $10.00 cash due on March 
15, 1914, or any installments or payments whatever due at any time 
thereafter. 

And the plaintiff further says that the defendant paid to the 
plaintiff on account of the said sum of $100.00, installments aggre¬ 
gating only $40.00, and that the remaining installments amounting 
to $60.00 are now due and unpaid from the defendant to the plain¬ 
tiff, contrary to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from the 
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defend^t the said sum of $60.00, with interest from the 15th dav 
of July, A. D., 1914, besides costs. 

Third Count. 

. The plaintiff sues the defendant for that whereas, heretofore to 
wit, the 30th day of September, A. !>., 1913, the plaintiff sold and 

defendant one Type A Dictaphone of the value of 
$100.00; and for that, by a certain instrument in writing, dated, to 
wit, the said 30th day of September, 1913, the defendant promised 
to pay the plaintiff for the said Dictaphone, the said sum of $100.00, 
S installments in said agreement named, that is to say* 

$1U.U0 cash, for the first month, upon the signing of the said instru¬ 
ment, and $10.00 cash on the loth day of each successive month 
thereafter, until the said sum of $100.00 had been fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant neglecting and refusing to keep 
4 and perform the terms and conditions of said agreement, did 
not pay the plaintiff the said installments as thev became 

d ^i A n nn neg l ect f d and failed t0 P a > r t0 the Plaintiff the installment 
of $10.00 cash due on December 15, 1913, and neglected and re¬ 
fused to pay to the plaintiff the installment of $10.00 cash due on 

March 15, 1914, or any installments or pavments w r hatever due at 
any time thereafter. 

, f nd the Plaintiff further says that the defendant paid to the 
plaintiff on account of the said sum of $100.00, installments aggre¬ 
gating only $40.00, and that the remaining installments amount- 
mg to $60.00 are now due and unpaid from the defendant to the 
5* ontarr y the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $60.00, with interest from the 15th 
day of July, A. D., 1914, besides costs. 

Fourth Count. 

The plaintiff sues the defendant for that whereas, heretofore to 
wit, the 30th day of September, A. D., 1913, the plaintiff sold and 
™ red to . * he defendant one Type B Dictaphone of the value of 
$yu.U0; and for that, by a certain instrument in writing, dated, to 
wit, the said 30th day of September, 1913, the defendant promised to 
pay the plaintiff for the said Dictaphone, the said sum of $90.00, in 
certain installments in said agreement named, that is to say $8 00 

j'J 0 L the F rst T 11 ** 1 ’ u P° n the signing of the said instrument, 
and $8.00 cash on the 15th day of each successive month thereafter 
until the said sum of $90.00 had been fully paid. 

5 Yet, the plaintiff avers, after the making and execution 

of said agreement, the defendant, neglecting and refusing 
to keep and perform the terms and conditions of said agreement, 
did not pay the plaintiff the said installments as they became due 

and ^ aded to P a y to plaintiff the installment of 
$8.00 cash due on December 15, 1913, and neglected and refused 
to pay to the plaintiff the installment of $8,00 cash due on March 
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15, 1914, or any installments or payments whatever due at any 
time thereafter. 

And the plaintiff further says that the defendant paid to the 
plaintiff on account of the said sum of $90.00, installments aggre¬ 
gating only $32.00, and that the remaining installments amounting 
to $58.00 are now due and unpaid from the defendant to the plain¬ 
tiff, contrary to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $58.00, with interest from the 15th 
day of Sept., A. D., 1914, besides costs. 

Fifth Count. 

The plaintiff sues the defendant for that whereas, heretofore, to 
wit, the 30th day of September, A. D., 1913, the plaintiff sold and 
delivered to the defendant one Type B Dictaphone of the value of 
$90.00; and for that, by a certain instrument in writing, dated, to 
wit, the said 30th day of September, 1913, the defendant promised 
to pay the plaintiff for the said Dictaphone, the said sum of $90.00, 
in certain installments in said agreement named, that is to say, 
$8.00 cash, for the first month, upon the signing of the said 
6 instrument, and $8.00 cash on the 15tli day of each succes¬ 
sive month thereafter, until the said sum of $90.00 had been 
fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and per¬ 
form the terms and conditions of said agreement, did not pay the 
plaintiff the said installments as they became due, and neglected 
and failed to pay to the plaintiff the installment of $8.00 cash due 
on December 15, 1913, and neglected and refused to pay to the 
plaintiff the installment of $8.00 cash due on March 15, 1914, or 
any installments or payments whatever due at any time thereafter. 

And the plaintiff further says that the defendant paid to the plain¬ 
tiff on account of the said sum of $90.00, installments aggregating 
only $32.00, and that the remaining installments amounting to 
$58.00 are now due and unpaid from the defendant to the plaintiff, 
contrarv to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $58.00, with interest from the 15th 
day of Sept., A. D., 1914, besides costs. 


Sixth Count. 

The plaintiff sues the defendant for that whereas, heretofore, to 
wit, the 20th day of October, A. D., 1913, the plaintiff sold and de¬ 
livered to the defendant one S. U. Shaving Machine of the value of 
$60 00; and for that, bv a certain instrument in writing, dated, to 
wit, the said 20th davof October, 1913, the defendant promised 
to pay the plaintiff for the said Shaving Machine, the said sum of 
$60.00, in certain installments in said agreement named, 
7 that is to sav, $4.00 cash, for the first month, upon the sign¬ 
ing of the said instrument, and $4.00 per month thereafter 
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until February 1, 1914; after that $8.00 cash on the 15th day of 
each successive month occurring after the said February 1st, 1914 
until the whole of said sum had been fully paid. ^ ’ 

Q Ajf’ th f Pl amt 3 lff , a \ ers ’ after ihe . ma king and execution of said 
g ment, the defendant, neglecting and refusing to keep and 
per orm the terms and conditions of said agreement, did not pay 
the plaintiff the said installments as they became due, and neglected 
and failed to pay to the plaintiff the installment of $4.00 cash due 

°? • and neglected and refused to pay to the 

plaintiff the installment of $8.00 cash due on March 15, 1914 or 
any installments or payments whatever due at any time thereafter. 

i • ie P^a 111 ^ 1 ^ further says that the defendant paid to the 
p aintiff account of the said sum of $00.00, installments aggregat- 
$16-00, and that the remaining installments amounting 
to $44.00 are now due and unpaid from the defendant to the plain- 

^ 'U 7 a° n ^ rar ^ ^ le ^ enor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $44.00, with interest from the 15th 
day of July, 1914, besides costs. 


Seventh Count. 

The plaintiff sues the defendant for that whereas, heretofore, to 
wit, the 20th day of October, A. D., 1913, the plaintiff sold and 
delivered to the defendant one Type A Dictaphone of the value of 
$100.00; and for that, by a certain instrument in writing, 
dated, to wit, the said 20th day of October, 1913, the de¬ 
fendant promised to pay the plaintiff for the said dictaphone, 
the said sum of $100.00, in certain installments in said agreement 
named, that is to sav, $4.00 cash, for the first month, upon the sign¬ 
ing of the said instrument, and $4.00 per month thereafter until 
February 1, 1914, after that $10.00 cash on the 15th day of each 
successive month occurring after the said February 1, 1914, until 
the whole of said sum had been fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and 
perform the terms and conditions of said agreement, did not pay 
the plaintiff the said installments as they became due, and neglected 
and failed to pay to the plaintiff the installment of $4.00 cash due on 
December 15, 1913, and neglected and refused to pay to the plaintiff 
the installment of $10.00 cash due on March 15, 1914, or any in¬ 
stallments or payments whatever due at any time thereafter. 

And the plaintiff further says that the defendant paid to the plain¬ 
tiff on account of the said sum of $100.00, installments aggregating 
only $16.00, and that the remaining installments amounting to 
$84.00 are now due and unpaid from the defendant to the plaintiff, 
contrary to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $84.00, with interest from the 15th 
day of October 15, 1914, besides costs. 
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Eighth Count. 

The plaintiff sues the defendant for that whereas, hereto- 

9 fore, to wit, the 20th day of October, A. D., 1913, the plain¬ 
tiff sold and delivered to the defendant one Type A Dicta¬ 
phone of the value of $100.00; and for that, by a certain instrument 
in writing, dated, to wit, the said 20th day of October, 1913, the de¬ 
fendant promised to pay the plaintiff for the said dictaphone, the 
said sum of $100.00, in certain installments in said agreement 
named, that is to say, $4.00 cash, for the first month, upon the 
signing of the said instrument, and $4.00 per month thereafter 
until February 1, 1914; after that $10.00 cash on the 15th day of 
each successive month occurring after the said February 1, 1914, 
until the whole of said sum had been fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and per¬ 
form the terms and conditions of said agreement, did not pay the 
plaintiff the said installments as they became due, and neglected 
and failed to pay to the plaintiff the installment of $4.00 cash due 
on December 15, 1913, and neglected and refused to pay to the 
plaintiff the installment of $10.00 cash due on March 15, 1914, or 
any installments or payments whatever due at any time thereafter. 

And the plaintiff further says that the defendant paid to the plain¬ 
tiff on account of the said sum of $100.00, installments aggregating 
only $16.00. and that the remaining installments amounting to 
$84.00 are now due and unpaid from the defendant to the plaintiff, 
contrarv to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $84.00, with interest from the 

10 15th dav of October, 1914, besides costs. 


Ninth Count. 


The plaintiff sues the defendant for that whereas, heretofore, to 
wit the 20th dav of October, A. D., 1913, the plaintiff sold and de¬ 
livered to the defendant one Type A Dictaphone of the value of 
$100 00- and for that, bv a certain instrument in writing, dated 
to wit, the said 20th day of October. 1913, the defendant promised 
to pav the plaintiff for the said dictaphone, the said sum of $100.00, 
in certain installments in said agreement named, that is to sav, 
$4.00 cash, for the first month, upon the signing of the f id instru¬ 
ment and $4.00 per month thereafter until February 1, 1914; after 
that $10.00 cash on the 15th day of each successive month occurring 
after the said February 1, 1914, until the whole of said sum had 


>een fully paid. . . ,.i 

Yet the plaintiff avers, after the making and execution of said 

igreement, the defendant, neglecting and refusing to keep and per¬ 
form the terms and conditions of said agreement, did not pay t e 
plaintiff the said installments as they became due and neglected 
ind failed to pay to the plaintiff the installment of $4.00 cash due 
m December 15, 1913, and neglected and refused to payto the 
plaintiff the installment of $10.00 cash due on March 15, 1914, or 
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“InS S th^l^ P M DtS whatever due at any time thereafter 

.. ess A%t ttsfaas 

-=£ s? stais 

Tenth Count. 

A p “d.r.,^£ nd r t D' OT ,s? srr> « 
“. “» A*"?™*Stt 

$90.00, and for that, by a certain instrument in writing dated te 

S " TuSlS’* °t?5r;"l 13 - ,l “.5 

m certain installments in said agreement named Zt t Ky 
$4.00 cash, for the first month, upon the signing of the said instni- 

that^ffoo ^ 4 *L° Pe 5i thereafter until February 1, 1914; after 

at $8.00 cash on the 15th day of each successive month occurring 

£ fulVpaid *’ 19H Until the Wh0le of said ^m had 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and per- 

nw\ t nV eTmS A and *^ ndltions ° r f said agreement, did not pavtiie 
plaintiff the said installments as they became due, and neglected and 

failed to pay to the plaintiff the installment of $4.00 cash due on 
December 15, 1913, and neglected and refused to pay to the plaintiff 
the installment of $8.00 cash due on March 15, 1914 or any in- 
stall men ts or payments whatever due at any time thereafter. 

11 And the plaintiff further says that the defendant paid to 
the plaintiff on account of the said sum of $90 00 install¬ 
ments aggregating only $16.00, and that the remaining install- 
raents amounting to $74.00, are now due and unpaid from the 

defendant to the plaintiff, contrary to the tenor and effect of the 
said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 

the defendant the said sum of $74.00, with interest from November 
15, 1914, besides costs. 

Eleven- Count. 

defendant for that whereas, heretofore, to 
wit, the 20th day of October, A. D., 1913, the plaintiff sold and 
delivered to the defendant one Type B Dictaphone of the value of 
$90.00; and for that, by a certain instrument in writing dated 
to wit, the said 20th day of October, 1913, the defendant promised 
to pay the plaintiff for the said dictaphone, the said sum of $90 00 
m certain installments m said agreement named, that is to say $4 00 
cash, for the first month, upon the signing of the said instrument, 
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and $4.00 per month thereafter until February 1, 1914; after that 
$8.00 cash on the 15th day of each successive month occurring after 
the said February 1, 1914, until the whole of said sum had been 
fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep and per¬ 
form the terms and conditions of said agreement, did not pay the 
plaintiff the said installments as they became due, and neglected 
and failed to pay to the plaintiff the installment of $4.00 
13 cash due on December 15, 1913, and neglected and refused 
to pay to the plaintiff the installment of $8.00 cash due on 
March 15, 1914, or any installments or payments whatever due at 
any time thereafter. 

And the plaintiff further says that the defendant paid to the plain¬ 
tiff on account of the said sum of $90.00, installments aggregating 
only $lb.00, and that the remaining installments amounting to 
$74.00, are now due and unpaid from the defendant to the plaintiff, 
contrary to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $/4.00, with interest from November 
15, 1914, besides costs. 


Twelfth Count. 

The plaintiff sues the defendant for that whereas, heretofore to 
vnt, the 20th day of October, A. 1)., 1913, the plaintiff sold and 
delivered to the defendant one Type B Dictaphone of the value of 
$90.00; and for that, by a certain instrument in writing, dated, 
to wit, the said 20th day of October, 1913, the defendant promised 
to pay the plaintiff for the said dictaphone, the said sum of $90.00, 
in certain installments in said agreement named, that is to say, 
$4.00 cash, for the first month, upon the signing of the said instru¬ 
ment, and $4.00 j>er month thereafter until February 1, 1914; after 
that $8.00 cash on the 15th day of each successive month occurring 
after the said February 1, 1914, until the whole of said sum had 
been fully paid. 

Yet, the plaintiff avers, after the making and execution of said 
agreement, the defendant, neglecting and refusing to keep 
14 and perform the terms and conditions of said agreement, did 
not pay the plaintiff the said installments as they became 
ne £ le fted and failed to pay to the plaintiff the installment 
of $4.00 cash due. on December 15, 1913, and neglected and refused 
to paj to the plaintiff the installment of $8.00 cash due on March 

lo, 1914, or any installments or payments whatever due at any time 
tnereai tor. 

,4 n< ?_ the Pontiff further says that the defendant paid to the 
plaintiff on account of the said sum of $00.00, installments aggre- 
$16.00 and that the remaining installments amounting 
to $74.00, are now due and unpaid from the defendant to the plain- 
tiff? contrary to the tenor and effect of the said agreement 

Wherefore the plaintiff brings this suit and claims of and from 
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° f ?74 '° 0 ’ With interest from November 
Thirteenth Count. 

to Wit! theTthday U of NovemW d TV 0r i<m t t. Wh T ?S ’ heretofore - 
delivered to the defendant one Tvne^’ jy 1 * 4 ’ 1'® P lalntlff sold and 
$100.00; and for tl lat bv a eertairPtnl ‘ Cta ? h ° ne ° f the va >ue of 
wit, the 13th day of November 1913 wntln & dated, to 

the plaintiff for the l! d d e anl one defe " darlt Promised to pay 
certain installment* in <=aid 211said sum of $100.00, in 

cash for the firet month, up^ThTsiSff ! * ^ "*> ^ 4 0 ° 

«?nrfn ° 0 , per T nth ‘hereafter until FebraaJv V 

$10.00 cash on the 15th dav of p™i, eo r uar y x > 1914, after that 
the said February 1 1914 „ n A fT e T nth occurring after 
fully paid ’ the Wh0le of smd surn had been 

15 said e agSem P e l nt nt the a d e eh»’ * fter . the n , lakin g and execution of 
keep and perform the terms and^ond’ithit?^ c l lng . and refusing to 
not pay the plaintiff the ^d bstaZents ss°il “£ agreement, did 

neglected and failed to pav to the nS ff ihf ?y t b n Came dl ] e ’ and 
cash due on December 15 ‘iQiq fn i i ^ j instaI1 ment of $4.00 

tiff on aeciiui^t^ffTh^sidd^iu^of'^loo^K) 6 ^ 11 ^^ paid to the plain ' 
contrary to the tenor and effect of the said agree.nen p,Wnt,ff ’ 

I'ourteenth Count. 

wiMhefily of NovemW "fD ^aMlhr^^ff 116 ^' 016 ’ t0 

livered to the defendant one Tv™ R tv , e , plaint ' ff sold and de- 

$90.00; and for tlmt hy rcerSTn inste im'eni ^ ° f 5® Va » ue of 
to wit, the 13th day of November 1913r > wntln g> dat «d, 
pay the plaintiff for the saTd Sphole’ the “mo ^ 

SUV 0 

16 that ^dKl^asIT'on^th^FHl^dav ^of^^h 18 ^" 14 ’ ^ 1 ”r 

of >’ ^Vu^ZXS 

agreement, the defending’ ne^ecting^and’refusbg^tok^en'a °d ^ 
form the terms and conditions of sfid agreement did 3 " P r 
plamtiffth^said installments as they became due, and neglected 
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and failed to pay to the plaintiff the installment of $4.00 cash due 
on December 15, 1913, and neglected and refused to pay to the 
plaintiff the installment of $8.00 cash due on March 15, 1914, or any 
installments or payments whatever due at any time thereafter. 

And the plaintiff further says that the defendant paid to the 
plaintiff on account of the said sum of $90.00, installments aggregat¬ 
ing only $12.00. and that the remaining installments amounting to 
$78.00, are now due and unpaid from the defendant to the plaintiff, 
contrary to the tenor and effect of the said agreement. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $78.00, with interest from December 
15, 1914, besides costs. 

Fifteenth Count. 

The plaintiff sues the defendant for that whereas heretofore, to wit, 
on various and divers days and times occurring between the 30th 
day of September, A. D., 1913 and the 13th day of November, A. D., 
1913, the plaintiff sold and delivered to the defendant certain goods, 
chattels and merchandise, to wit, seven Type A Dictaphones, six 
Type B Dictaphones and one S. U. Shaving Machine, of the 

17 total value of $1,300.00; and for that, by certain instruments 
in writing executed and dated divers days occurring between 

the said 30th day of September, A. D., 1913 and the said 13th day 
of November, A. D., 1913, the defendant promised to pay to the 
plaintiff for the said goods, chattels and merchandise the said sum 
of $1,300.00. in certain installments in said written agreements 
named; and for that, all of the said installments, aggregating the 
said sum of $1,300.00 have now become due and payable from the 
defendant to the plaintiff under and by virtue of said written agree¬ 
ments. 

Yet, the plaintiff avers, after the making and execution of said 
agreements, the defendant, neglecting and refusing to keep and per¬ 
form the conditions therein contained, did not pay to the plaintiff 
the said installments as they became due, but, on the contrary, paid 
to the plaintiff on account of the said sum of $1,300.00, installments 
aggregating only $320.00, and has refused to pay to the plaintiff 
the remaining installments amounting to $980.00 which are now due 
and unpaid from the defendant to the plaintiff, contrary to the tenor 
and effect of the said agreements. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the said sum of $980.00, besides costs. 

Sixteenth Count. 

The plaintiff, Columbia Graphophone Company, sues the defend¬ 
ant. L. F. Randolph & Company, for money payable by the defend¬ 
ant for goods sold and delivered by the plaintiff to the defendant ; and 
for goods bargained and sold by the plaintiff to the defendant; 

18 and for work done and material provided by the plaintiff for 
the defendant at its request ; and for money lent by the plain¬ 
tiff to the defendant, and for money paid by the plaintiff for the 
defendant at its request ; and for money received by the defendant 
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for the use of the plaintiff; and for interest on money due and owing 
from the defendant to the plaintiff; and for forbearance of interest 

. ^ e defendant ’s re 9 ues t, to moneys due and owing 

to the plaintiff; and for money found to be due from the defendant 
to the plaintiff on account stated between them, and the plaintiff 
claims the sum of $980.30, with interest, according to the Particulars 

ot Demand —A— hereto annexed and made a part hereto besides 
costs. 

Seventeenth Count. 

The plaintiff, Columbia Graphophone Company, sues the defend- 
ant, U b . Randolph & Company, for money payable by the defend¬ 
ant for goods sold and delivered by the plaintiff to the defendant; and 
for goods bargained and sold by the plaintiff to the defendant; and 
for work done and material provided by the plaintiff for the defend¬ 
ant at its request; and for money lent by the plaintiff to the defend¬ 
ant, and for money paid by the plaintiff for the defendant at its re- 
quest; and for money received by the defendant for the use of the 
plaintiff; and for interest on money due and owing from the defend¬ 
ant to the plaintiff; and for forbearance of interest by the plaintiff 
defendant’s request, to moneys due and owing to the plain¬ 
tiff; and for money found to be due from the defendant to the plain¬ 
tiff on account stated between them, and the plaintiff claims 
19 the sum of $980.00, with interest, according to the Particu- 

lars of Demand B—hereto annexed and made a part hereto 
besides costs. 

Wherefore the plaintiff claims of the defendant the sum of 
$980.30, with interest on $224.00 from July 15, 1914; interest on 
$116.00 from Sept. 15, 1914; interest on $252.00 from Oct. 15, 1914; 
interest on $310.00 from Nov. 15, 1914; and interest on $78.00 from 
Dec. 15, 1914, besides costs. 

FRED B. RHODES, 

PAUL B. CROMELIN, 

Attorneys for Plaintiff. 

Particulars of Demand — A —. 
******* 

L. F. Randolph & Company to Columbia Graphophone Co., Dr. 


Debits. 

1913. 


Sept. 30. To 3 Type A Dictaphones . 

2 “ B “ . 

. $300 . 00 

. 180 00 

1 S. U. Shaving Machine. 

Oct. 21 . 3 Type A Dictaphones. 

3 “ B 

. 60.00 

. 300.00 

. 270 00 

Nov. 8. 1 “ A Dictaphone . 

1 “ B “ . 

. 100.00 

. 90.00 

13. 2 “ A Dictaphones . 

14. 1 “ A Dictaphone . 

1914. 

Feb. 6 . 1 Belt . 

. 200.00 

. 100.00 

• • 30 

• • i 1 . . i * . . .. 

$1,600.30 
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20 Credits. 


1913. 

Oct. 10. By Cash..!. $46.00 

21 u 28 00 

Nov. 13. 2 Type A Dictaphones. 200.00 

14. 1 “ A Dictaphone. 100.00 

17. Cash. 82.00 

1914. 

Jan. 14. “ 82.00 

Feb. 10. “ 82.00 

Balance due.. 980.30 


$1,600.30 

Particulars of Demand — R —. 

******* 


L. F. Randolph & Company to Columbia Graphophone Co., Dr. 

To payments due on account of various dictaphones and shaving 
machine, as per agreements dated Sept. 30, 1913, Oct. 20, 1913 
and Nov. 13, 1913, on the following dates: 


Dec. 15, 1913. $82.00 

March 15, 1914. 126.00 

April 15, 1914. 126.00 

May 15, 1914. 126.00 

June 15,1914. 126.00 

July 15, 1914. 126.00 

August 15, 1914. 88.00 

Sept, 15. 1914. 76.00 

Oct. 15, 1914. 72.00 

Nov. 15, 1914. 30.00 

Dec. 15, 1914. 2-00 


$980.00 

21 Affidavit of Merit. 

******* 


District of Columbia, ss: 

H. C. Grove, being first duly sworn according to law, deposes and 
says that he is the Local Manager and duly authorized agent of the 
Columbia Graphone Company, plaintiff in the above-entitled cause 
wherein L. F. Randolph & Company, a corporation, is named as 
defendant, and that as such officer and agent of the plaintiff, he has 
personal knowledge of the facts hereinafter set forth, forming the 
basis of the plaintiff’s claim; that the plaintiff has a good cause of 
action against the defendant, which cause of action is based upon 
the following facts: 

Prior to September 30, 1913, the plaintiff conducted and operated 
within the District of Columbia, an agency for the sale of dicta¬ 
phones and accessories. The defendant corporation was at said 
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time, and is now, among other things, engaged in the business of 
prosecuting applications for patent before the United States Patent 
Office. As an incident and part of its said business, defendant has 
purchased and used in its business, dictating machines for the 
handling of its correspondence. 

On and prior to said 30th day of September, 1913, the defend¬ 
ant entered into negotiations with the plaintiff, with a view to 
purchasing from the plaintiff a set of dictaphones to be installed 
in the offices of the defendant, the defendant desiring to make such 
purchase in monthly installments or what is generally termed upon 
“the installment plan”. A set of dictaphones was placed 

22 on trial in the office of the defendant by the plaintiff, and 
one of the salesmen of the plaintiff called at the office of the 

defendant on a number of occasions endeavoring to convince the 
proper officers of the defendant of the superiority of the plaintiff’s 
goods over those of a competitor which the defendant was also at 
that time contemplating purchasing. The defendant determined to 
purchase the goods of the plaintiff rather than those of its competi¬ 
tor, and on the 30th day of September. 1913, gave to the defendant 
an order for three Type A dictaphones, valued at $100.00 each, two 
Type B dictaphones, valued at $90.00 each, and one S. U. shaving 
machine valued at $60.00. 

On the same day, that is, September 30, 1913, the defendant 
executed a conditional contract of sale agreement for each of the 
said dictaphones sold on that day. but the agreement for the sale 
of the dictaphone shaving machine was not actually executed until 
October 20, 1913, although the machine had been delivered to the 
defendant on or prior to September 30. 1913. A copy of the agree¬ 
ments signed by the defendant company by its authorized agent for 
the sale of each of the machines in any way involved in this pro¬ 
ceeding is hereto annexed marked ‘ Exhibit A” and is prayed to he 
taken and read as a part of this affidavit. A separate agreement was 
entered into for the sale of each individual dictaphone and for the 
shaving machine, the same form of contract being used for each 
machine and the contracts being in all respects identical for all ma¬ 
chines, with, the exception of dates, terms and description of goods 
which were inserted in the blanks in each contract. 

In each of the contracts executed and dated September 

23 30, 1913, for the Type A dictaphones, the terms agreed upon 
and stated in the contract were: One Tvpe A dictaphone, 

valued at $100.00, payable “$10 cash for the first month and $10 
cash on the 15th of each successive month thereafter, for nine suc¬ 
cessive months, until the whole of said sum of $100.00 has been 
wholly paid.” 

In each of the contracts executed and dated September 30, 1913, 
for the Type B dictaphones, the terms agreed upon and stated in 
the contract were: One Type B dictaphone, valued at $90, payable 
“$8 cash for the first month and $8 cash on the 15th of each suc¬ 
cessive month thereafter, for ten successive months, until the whole 
of said sum of $90 has been wholly paid.” 

In the contract dated October 20. 1913, to secure the plaintiff in 
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die sale of the S. U. shaving machine delivered to the defendant 

on or before September 30, 1913, the terms agreed upon and stated 

16 w tra fu "c rc: 0ne S ' L - dictaphone valued at $00, payable 

«olr C tho/«e the !l rSt i™. 0 u nth r an<i 84 per month > until February 1st; 
after that $8 on the loth of each successive month thereafter,'until 

the whole of said sum of $60 ha« been wholly paid.” (The Feb- 

h^ a Ei>nL refe i rre ioi 0 | ln “'u agreement was meant by tlmparties to 
be February 1, 1914, or the first February 1st occurring after the 
execution of the said contract.) 

,'™T after ’ *° "'d; October 20, 1913, the defendant company 
ordered from the plaintiff and the plaintiff delivered to the defend¬ 
ant, three more Type A dictaphones and three more Type B dicta¬ 
phones. The same form of agreement (Exhibit A) was entered 
into between the plaintiff and the defendant upon the de- 
w livery of the said machines, a separate contract being executed 
. j r „ ea< : h individual machine. In each of the contracts 
executed October 20, 1913, to secure the plaintiff for the amount 

nLn soTiTa • >n< I ° f T h Type A dictaphone, the terms agreed 
.P,"?" ,n ‘he said contracts were: One Type A dictaphone 

valued at $100, payable ”$4 cash for the first month and $4 per 
month, until February 1st, after that $10 per month on the loth of 

$100 Ifn nth until the whole ««id sum of 

$100 has been wholly paid.” (The February 1st referred to in each 

n! til t nts was meant bv the parties to be February 1, 1914, 

contracts')* February lst occurring after the execution of the said 

nl Jin till °. f , the contracts executed October 20, 1913, to secure the 

anl orw.r'l.of 6 *1! ° f ?X ,e B dictaphones delivered to the defend- 
panh bef ^ e the sai(J date, the terms agreed upon and stated in 
S nlvoKlfll contracts were: “One Type B dictaphone, valued at 
n i ’ ^ ‘^ ta>h for the first month, and $4 per month until 
February 1st after that $8 per month on the 15th of each successive 

£dd^ h /Tf f F r K Untl1 th 1 e ; vho J e of sum of $90 has been wholly 
^ * V ©bruary lst referred to in each of said agreements 

was meant by the parties to lie February 1, 1914, or the first Feb- 

Thpr St f* CCU f nn? . a S er th ® execution of the said contracts.) 

! N ? vem .^ r 8 - 1913 - ^e defendant ordered from 

Tvne A le P l alnt,ff delivered to the defendant, one more 

l>pe A dictaphone and one more Type B dictaphone. The same 

orm of agreement (Exhibit A) was entered into between plaintiff 
and defendant after delivery of each of these said machines, 
45 * separate contract being executed to secure the purchase 

pnee of each individual machine. These last two contracts 

upon^tTate 81 ^ 1 N ° Vember 13 ’ 1913 > an d may have been executed 

in T tlp the i < ‘ 0n iT t dated November 13. 1913, to secure the plaintiff 
n the sale of the said Type A dictaphone delivered to the defend¬ 
ant on, to wit, November 8, 1913, the terms agreed upon and stated 

MVflblp Sa ‘‘«4 0ntl ? Ct r We *£ : S:"® Type A dictaphone, valued at $100, 
payable $4 cash for the first month and $4 every month until 

February lst, after that $10 per month on the 15th of each succee- 
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sive month thereafter, until the whole of said sum of $100 has been 
wholly paid. (1 he b ebruary 1st ret erred to in each of said agree- 
ments was meant by the parties to be February 1, 1914, or the first 
February 1st occurring after the execution of the said contracts.) 

In the contract dated November 13, 1913, to secure the plaintiff 
in the sale of the Type B dictaphone delivered to the defendant on, 
to wit, November 8, 1913, the terms agreed upon and stated in the 
said contract were: One Type B dictaphone, valued at $90, payable 
‘$4 cash for the first month and $4 per month until February 1st, 
after that $8 per month on the loth of each successive month there¬ 
after* until the whole of said sum of $90 has been wholly paid.” 
(The February 1st referred to in each of said agreements w r as meant 
by the parties to be 1 ebruarv 1, 1914, or the first February 1st 
occurring after the execution of the said contracts.) 

On November 13, 1913, two of the dictaphones which had been 
pre\ lously sold by the plaintiff to the defendant were exchanged 
at even prices and others of the same type given by the 
plaintiff to the defendant, as will appear by the particulars 
^ at of ~ emaiKl —A-—hereto annexed and made a part hereof. 
On November 14, 1914, one of the dictaphones which had been pre¬ 
viously sold by the plaintiff to the defendant w r as exchanged at even 

A i i . i, same type given by the plaintiff to the de¬ 

fendant, as will appear by the particulars of demand—A—hereto 
annexed and made a part hereof. The balance of the plaintiff’s ac¬ 
count with the defendant, however, was in no wise changed by the 
last two above-mentioned transactions on November 13th and No¬ 
vember 14th. 

On February 16, 1914, the plaintiff sold and delivered to the 
defendant one belt to be used upon one of the dictaphones, the reg¬ 
ular price and value of which w T as thirty cents. A charge of thirtv 
cents against the defendant for the said belt, was, upon the same 
day, entered upon the books of the plaintiff, as will appear by the 
said particulars of demand—A—hereto annexed. The defendant 
has not paid to the plaintiff the amount of the said charge for said 
belt, although often requested so to do. 

The \arious dictaphones, and the shaving machine, above-men¬ 
tioned, and named in the various agreements, were charged to the 
defendant on the books of the plaintiff, in the regular course of the 
plaintiff s business, at the values stated in the said agreements, which 
were the reasonable values therefor, on the dates that the said ma¬ 
chines w r ere sold and delivered to the defendant, all as will appear 
by reference to the said particulars of demand—A. The said par¬ 
ticulars of demand—A—is a just and true copy of the ac- 
27 count of the plaintiff with the defendant for the machines 
irnohed in these transactions. All of the charges appearing 
upon the said account, as evidenced by the said particulars of de¬ 
mand—A—were made in the regular course of plaintiff’s business 
on the days mentioned in said account. 

The defendant paid to the plaintiff various sums of money aggre¬ 
gating $320.00, as will appear by the said particulars of demand— 
A—and these said sums of money were, by the plaintiff, placed to 
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the credit of the defendant and upon # its account. No record was, 
or ever has been, kept by the plaintiff, applying the said money to 
the payment of any particular machines, but the amounts paid were 
simply placed to the credit of the defendant to offset the charges 
which had been made for the dictaphones named in the agreements. 

On November 17, 1913, the defendant paid to the plaintiff the 
sum of $82.00, this being the aggregate amount of payments then 
due on all the contracts on November 15, 1913; no payment was 
made to take care of the payments due under the various contracts 
on December 15, 1913, although another payment of $82.00 was in 
fact due at that time; on January 14, 1914, the defendant paid to 
the plaintiff the sum of $82.00, tins being the aggregate amount of 
payments then due under all the contracts on January 15, 1914; and 
on February 10, 1914, the defendant paid to the plaintiff the sum 
of $82.00, this being the aggregate amount of payments due under 
all the contracts on February 15, 1914. * 

All the dictaphones in question, and the shaving machine, were 
kept by the defendant constantly, and were in its possession, until 
sometime prior to November, 1914. at which time the plaintiff was 
informed by the defendant that a fire had occurred in the 

28 offices of the defendant, where the machines were there under 
defendant’s control, totally destroying some of the machines 

and partially destroying others to such an extent as to render them 
unfit for use and practically worthless. The date, cause and extent 
of the said fire are to the plaintiff unknown, and the plaintiff was 
in no wise connected with the same. The plaintiff had no control 
over any of the said machines from the time they were delivered 
to the defendant to the time of the alleged fire, and none of them 
have come into its possession since that time; neither has it any 
knowledge that any of the said machines were in fact destroyed, 
other than as stated by the defendant, or how they were destroyed, 
or what has become of them. After the time of the occurrence of 
the alleged fire, the defendant offered to return to the plaintiff the 
six machines which were damaged by fire but refused to pay the 
balance due upon the account or any other payments due under 
any of the contracts, or to put the machines back in good repair and 
condition. The plaintiff has refused at all times to accept the said 
machines and advised the defendant that the plaintiff would look to 
the defendant for settlement for all payments due under the several 
contracts and payment of the account in full, and refused to take said 
machines or any of them, back into its possession. 

Affiant further states that all of the payments due under all of the 
contracts in question have now become due, and that no payments 
other than as stated above have been made by the defendant to the 
plaintiff, notwithstanding repeated demands of the plaintiff. 

Affiant further states, that, by reason of the premises, the 

29 defendant is now indebted to the plaintiff in the sum of 
$980.30, with interest on $224.00 from July 15^ 1914; in¬ 
terest on $116.00 from Sept. 15, 1914; interest on $252.00 from 
Oct. 15, 1914; interest on $310.00 from Nov. 15, 1914; and interest 
on $78.00 from December 15, 1914, and that this sum, with interest 
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as aforesaid, is now due and owing from the defendant to the plain¬ 
tiff, exclusive of all set-offs and just grounds of defense 

H. C. GROVE, 

Mgr. Columbia Graphophone Co. 

Subscribed and sworn to before me this 28th day of April, A. D. 
1915. 

f SEAL *] HENRY A. BAKER, 

Notary Public, D. C. 

30 Exhibit “A.” 

In the Supreme Court of the District of Columbia. 

At Law. No. —. 

Columbia Graphophone Company, Plaintiff, 

vs. 

L. F. Randolph & Company, Defendant. 


The Columbia Graphophone Company. 

Lease. 

This certifies that I, -now residing at-have rented 

and received from The Columbia Graphophone Company, (whose 
corporate existence for all purposes is hereby admitted), through its 
store at 1210 G Street, N. W., Washington, D. C., the following de¬ 
scribed goods:— 


all in order and condition and valued at— Dollars, which I am to 
use with care and keep in like good order and condition, for the use 
of which I agree to pay said Company, at its said store, without 
notice or demand, rent in advance as follows:— 

week 

— Dollars cash for the first and — Dollars cash on the 

month 

week weeks 

— of each successive thereafter, for — successive 

month months 

until the whole of said sum of — dollars has been wholly paid. 
31 It being understood, however, that at any time prior to the 
expiration of the said rental period, I may purchase the said 
goods at the said agreed value above mentioned and receive a bill of 
sale thereof and in the event of such purchase all sums previously 
paid as rental shall be credited on the purchase price. Until such 
payment in full the goods shall remain the property of the said 
Company and they are not to be removed from — without its written 
consent first had and received, and shall be exhibited to its authorized 
agent at any time when required during reasonable hours. 

But if default shall be made in the payment of any of said sums, 
at the time and place above specified, or if I shall sell, sub-let, assign, 

3—2872a 
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encumber or dispose of. or offer or attempt to sell, sub-let, assign, 
encumber, or dispose of, said goods, or remove or attempt to remove 
them from the place above mentioned, without said written consent, 
then, and in that case, or at the expiration of the time for which the 
said goods are rented, provided I shall not purchase and pay for the 
same in full as hereinabove provided, I will return and deliver the 
same to said Company and it shall have the right, without notice or 
demand, to take immediate possession thereof; and I hereby author¬ 
ize and empower it, or its agents, to enter the premises wherever said 
goods may be, without legal process, and take and carry the same 
away, hereby waiving any action for trespass or damages therefor 
and disclaiming any right of resistance thereto; and also waive all 
right of homestead and other exemptions under the laws of said state 
as against this obligation, and agree that when this Lease is termi¬ 
nated I shall not on any ground whatever, statutory or other, be en¬ 
titled to any allowance, credit, return or set-off for payments 
32 previously made, but that said Company may retain all pay¬ 
ments made as rental for use of said goods, and loss and 
depreciation in their value while in my possession. 

No representations or guaranties have been made by the salesman 
on behalf of said Company which are not herein expressed. 

Both original and duplicate leases are to be signed by the lessee 
and forwarded to the Company. When lease is approved, duplicate 
will be returned to lessee with the Company’s approval stamped 
thereon. 

Dated-, 19—. 


Witness, 


Lessee’s signature. 


No verbal agreement with agents will be recognized by this Com¬ 
pany. Customers are warned not to make payments or deliver goods 
except to regularly authorized collectors or on written order from us. 
Salesmen are not authorized to collect after first payment. 

Nationality — Age — Married — Husband’s first name- 

Lived at present address - Former residence — How long — 

Occupation-Emploved by-.Address How long 

Former employer---^Address- How long — Have you 

ever bought goods on the instalment plan? If so, from wiiom?-. 

Family References (Relatives with whom debtor is not living must 


be named): 

Father or mother: Name 
33 Sister or brother: Name - 

Unde or aunt: Name 


- Address 
Address - 


Address 


Business References (Names of business men in good standing): 

Name-Address-Business- 

Name-Address-Business- 

I have read the above and declare the statements therein are true. 


Witness: 
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Lease. 

No.—. 

Columbia Graphophone Company. 

To-: 

Salesmen will please be particular to give P. 0. Address and other 
infrrmation called for below. 

No. - Street. 

Post Office — 

County — 

State — 

Occupation — 

Daughter of- 

Wife of- 

Widow of- 

Rent, $— 

Solicitor- 

Salesman- 


34 

jJ* For Value Received, I hereby guarantee the prompt and 

*g full payment of the instalments of rent within mentioned, 
« to the Columbia Graphophone Company, or its assigns. 

oB -. 

Witnessed by-. 

The Columbia Graphophone Company. 


Lease. 


This Certifies That I,-, now residing at-, have rented 

and received from The Columbia Graphophone Company, (whose 
corporate existence for all purposes is hereby admitted), through its 
store at 1210 G Street, N. W., Washington, D. C., the following de¬ 
scribed goods: 


all in good order and condition and valued at — Dollars, 
35 which I am to use with care and keep in like good order and 
condition, for the use of which I agree to pay said Company, 
at its said store, without notice or demand, rent in advance as fol¬ 
lows: 
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week 

— Dollars cash for the first and — Dollars cash on the — 

month 

week weeks 

of each successive thereafter, for — successive until 

month months 

the whole of said sum of — Dollars has been wholly paid. It being 
understood, however, that at any time prior to the expiration of the 
said rental peri oil, I may purchase the said goods at the said agreed 
value above mentioned and receive a bill of sale thereof and in the 
event of such purchase all sums previously paid as rental shall be 
credited on the purchase price. Until such payment in full the 
goods shall remain the property of the said Company and they are 
not to be removed from — without its written consent first had and 
received, and shall be exhibited to its authorized agent at any time 
when required during reasonable hours. 

[Stamped across face:] Duplicate. 

But if default shall be made in the payment of any of said sums, 
at the time and place above specified, or if I shall sell, sub-let, assign, 
encumber or dispose of, or offer or attempt to sell, sub-let, assign, 
encumber, or dispose of said goods, or remove or attempt to remove 
them from the place above mentioned, without said written consent, 
then, and in that case, or at the expiration of the time for which the 
said goods are rented, provided I shall not purchase and pay for the 
same in full as hereinabove provided, I will return and deliver the 
same to said Company and it shall have the right, without no- 
36 tice or demand, to take immediate possession thereof; and I 
hereby authorize and empower it, or its agents, to enter the 
premises wherever said goods may be, without legal process, and take 
and carry the same away, hereby waiving any action for trespass or 
damages therefor and disclaiming any right of resistance thereto; 
and also waive all right of homestead and other exemptions under 
the laws of said state as against this obligation, and agree that when 
this Lease is terminated I shall not on any ground whatever, statu¬ 
tory or other, be entitled to any allowance, credit, return or set-off for 
payments previously made, but that said Company may retain all 
payments made as rental for use of said goods, and loss and depre¬ 
ciation in their value while in my possession. 

No representations or guaranties have been made by the salesman 
on behalf of said Company which are not herein expressed. 

Both original and duplicate leases are to be signed by the lessee and 
forwarded to the Company. When lease is approved, duplicate will 
be returned to lessee with the Company’s approval stamped thereon 

Dated-, 19—. 


Witness: 


Lessee’s signature. 
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No verbal agreement with agents will be recognized by this Com¬ 
pany. Customers are warned not to make payments or deliver goods 
except to regularly authorized collectors or on written order from us. 

Salesmen are not authorized to collect after first payment. 

37 Nationality — Age — Married — Husband’s first name 

-Lived at present address-Former residence — 

How long — Occupation — Employed by-Address- 

How long — Former employer-Address-How long — 

Have you ever bought goods on the instalment plan? If so, from 
whom?- 

Family References (Relatives with whom debtor is not living must 
be named): 

Father or mother: Name-Address- 

Sister or brother: Name-Address- 

Uncle or aunt: Name-Address- 

Business References (Names of business men in good standing): 

Name-Address-Business- 

Name-Address- Business- 

I have read the above and declare the statements therein are true. 

Witness: 


Lease. 

No. —. 

Columbia Graphophone Company to-. 

Salesmen will please be particular to give P. 0. Address and other 
information called for below. 

No. - Street. 

Post Office — 

38 County — 

State — 

Occupation — 

Daughter of- 

Wife of- 

Widow of- 

Rent, $— 

Solicitor- 

Salesman- 


For Value Received, I hereby guarantee the prompt and 
*g full payment of the instalments of rent within mentioned, 
§ to the Columbia Graphophone Company, or its assigns. 

% - - . 

Witnessed by-. 
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Plea. 

Filed May 26, 1915. 


, T' 16 defendant, L. F. Randolph and Company, for a plea to each 

Sot mESS.T 11 this i „ y , P ,h a ; it “d 

»»n™ o? ssrMiS" n " “ n<i for "' “ '*■ io ”•* * ,mi 

HUGH M. STERLING, 

Counsel for Defendant. 


Affidavit. 


District of Columbia, 55. 


L. F Randolph, Jr., being first duly sworn deposes and savs that 

tzll m T* er and Vi - Plesid ™' of the cmporaWonTL F 

cause and that de , fenda ^ named in the above entitled 

cause and that he has personal knowledge of the facts concerned in 

said cause of action; that ^aid defendant denies the right of the plain- 

t ff to recover the claims made in said declaration, with the excep- 

ar°e n as e foiiow.' er Stated ’ “ d the Krounds of the defendant’s defend 

Tha HcHcZ^rTr r t rred *° in * he f ,laintiff ’ s declaration were 
40 0 defendant on or about the dates stated in the sev- 

thereof , V the ‘ i,,,es o f 'heir delivery, but that 
the appliances so delivered were not sold to defendant but 

rnTJferred ‘""•a and condi ' ions ®f the instruments in writ¬ 

ing referred to in the said counts, leased to the defendant who at the 

request of the plaintiffs entered into written contract- forTlie rental 
said appliances upon printed forms furnished by the plaintiff of 
which forms “Exhibit A” annexed to the declaration is a copy that 
in the said written contracts it was and is provided that the appli¬ 
ances so delivered were rented to defendant to be used bv it with care 
and for the use of which defendant agreed to pav the plaintiff rent 
in advance by the month, and the installments and times for my- 
ment specified in the several counts were set forth in said contracts 

amounts of monthly rentals and times of payment 
therefor, which rentals defendant agreed to pay for a number of con. 

the nUmber of months bein 8 correctly set forth in 

, That it was and is provided by the said written contracts of lease 
that defendant should have the option to purchase the said leased 
app lances at an agreed valuation in said leases mentioned at any time 
prior to the expiration of the rental period therein mentioned and 
that in the event of such purchase all sums previously paid afrental 
should be credited on the purchase price, but it was expressly pr^ 
vi ed in Mid contracts that until so purchased and payment in full 
be made, the appliances should remain the property of the plaintiff; 
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and that in the event of a purchase as therein provided the plaintiff 
would transfer the ownership of said property to the defendant by a 
bill of sale. J 

41 And it was and is further provided among other things in 
said written contracts of lease that the plaintiff, either upon 
default of any rental payment or at the expiration of said rental 
period, unless defendant exercised its option to purchase prior to the 
expiration of said rental period, should have immediate possession of 
said appliances and that all the payments made should be retained 
as rental; that defendant did not exercise its option to purchase the 
said leased appliances or any of them; that it made its rental pay- 
ments in the amounts and at the times set out in the said declaration 
and which are referred to by the plaintiff as installments on account 
ot sales, and admits that the payment due as rental under the various 

/«ao\* Cte ° n . Deoe , mbei : 15 >. 1913 > aggregating eighty-two dollars 
(!po2) was not paid at that time and that said sum is due and owing 

to plaintiff from defendant, but with that exception and the rental 
pay rnents fort hcmonth of March, 1914, aggregating eighty-two dol- 
!“ ' f■ the time of said payment being the 15th day of March, 
1914, the defendant paid all rentals due so long as it had the use of 
said appliances, but that the said March rentals and all subsequent 
thereto were not paid for the reason that on the 19th day of March 

xt iir a J. lr0 , ? ccurred In defendant’s place of business at 618 F St ’ 
N. W., W ashington, D. C., where, by the terms of said leases, the said 
appliances were located and in use, and said appliances for the most 
part were wholly destroyed by fire and such as were not completely 
destroyed were so damaged as to render them incapable of being used 
without being reconstructed; that the destruction and damaging of 
said appliances was wholly due to an inevitable accident and 
41 without fault on the part of the defendant; that plaintiff had 

notice of the said fire and of the destruction and damaging 
of the said appliances immediately thereafter; that within a few days 
after said fire and on several occasions thereafter Mr. H. H McGee 
an agent of the plaintiff visited the affiant and made a demand for 
the balance of rental payments provided for in said leases; that the 
damaged appliances that had been recovered from the burned prem¬ 
ises were shown to said agent and offered to him for return to the 
plaintiff, and at other times affiant offered to return these damaged 
appliances, but that the plaintiff refused to retake the said property 
and finally defendant, to wit, on November 20, 1914, notified plain- 
tafl in writing that the said recovered property was held in storage 
subject to plaintiff s order and that it disclaimed responsibility there- 

Affiant further says that he requested the plaintiff to replace the 
said leased appliances but that it refused to do so. 

L. F. RANDOLPH, Jr. 

Sworn to and subscribed before me, this 26th day of May, 1915. 

f 8EAL -] BENNETT S'. JONES, 

(Notary Public .) 
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43 Motion for Judgment. 

Filed June 3, 1915. 

* * * * * * * 

Now conies the plaintiff and moves the Court for judgment against 
the defendant, for want of a sufficient affidavit of defense. 

PAUL B. CROMELIN, 

Attorney for Plaintiff. 

Mr. Hugh M. Sterling, Victor Building, Washington, D. C. 

Dear Sir: Please take notice that the foregoing motion will be 
called to the attention of the Court for its attention on Saturday, 
June 5, 1915, at ten o’clock, A. M., or so soon thereafter as counsel 
may be heard. 

PAUL B. CROMELIN, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, July 12th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * * * * 

Upon consideration of the motion of the plaintiff filed herein by 
its attorneys of record for judgment against the defendant for 

44 want of a sufficient affidavit of defense, it is ordered that said 
motion be, and the same is hereby granted; wherefore it is 

considered that the plaintiff herein recover of the defendant the sum 
of Nine Hundred Eighty and 30/100 Dollars ($980.30) with inter¬ 
est on $224.00 from July 15th, 1914; on $116.00 from September 
15th, 1914; on $252.00 from October loth, 1914; on $310.00 from 
November 15th, 1914, and on $78.00 from December 15th, 1914, 
together with costs of suit to be taxed by the clerk and have execution 
thereof. 

From the foregoing the defendant by its attorney of record, in 
open court, notes an appeal to the Court of Appeals; whereupon the 
penalty of a bond to operate as a supersedeas is hereby fixed in the 
sum of Fifteen Hundred Dollars ($1,500.00) or for costs in the sum 
of One Hundred Dollars. 

Memorandum . 

July 29, 1915.—Appeal bond approved and filed. 
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Assignment of Errors. 

Filed August 11, 1915. 

******* 

1. The Court erred in not denying the plaintiff’s motion for judg¬ 
ment under the 73rd Rule. 

2. The Court erred in not holding that the loss by fire of 
45 the property involved in this action was the loss of the plain¬ 
tiff. 

3. The Court erred in not holding that the defendant was merely 
the bailee of the plaintiffs respecting the property involved in this 
action and that the loss thereof was therefore the loss of the plaintiff. 

4. The Court erred in not holding that, even if the instruments 
sued on were in fact such as to make a conditional sale of the prop¬ 
erty mentioned therein, the loss of said property by fire without fault 
of the defendant was the loss of the plaintiff. 

5. The Court erred in not overruling the motion of the plaintiff 
for judgment and granting defendant a trial by jury for the reason 
that the plea of the defendant and the affidavit of defense set up a 
valid and legal defense to so much of the claim of the plaintiff as was 
not admitted in the affidavit of defense. 

HUGH M. STERLING, 
Attorney for Defendant. 


Designation of Record for Appeal. 

Filed August 11, 1915. 

***** * * 

1. Declaration, Bill of Particulars, Exhibit Lease Form and Affi¬ 
davit of Plaintiff. 

2. Plea of Defendant and Affidavit of Defense. 

3. Motion of Plaintiff for Judgment. 

46 4. Judgment of the Court. 

5. Notation of Appeal. 

6. Memorandum of Bond on Appeal and Approval and Filing of 
Bond. 

7. Assignment of Errors. 

8. This Designation. 

' HUGH M. STERLING, 

Attorney for Defendant. 


4—2872a 
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47 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss :. 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 46, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58,000 at Law, wherein Columbia 
Graphophone Company is Plaintiff and L. F. Randolph and Com¬ 
pany is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of September. 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2872. L. F. Randolph and Company, appellant, vs. Columbia 
Graphophone Company. Court of Appeals, District of Columbia. 
Filed Sep. 14, 1915. Henry W. Hodges, clerk. 
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IN THE 

Court of Appeals of the District 

of Columbia. 




No. 2872. 


L. P. RANDOLPH AND COMPANY, Appellant, 

VS. 

COLUMBIA GRAPHOPHONE COMPANY. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a judgment rendered against L. 
F. Randolph and Company, under the 73rd Rule for want 
of a sufficient affidavit of defense, in which the Court 
allowed the sum of $980.30, the full amount sued for, with 
interest and costs. 

The appellant, L. F. Randolph and Company, is a corpor¬ 
ation engaged in a patent soliciting business, and on or 
about September 30, 1913, and at other times subsequent 
thereto, it obtained from the Columbia Graphophone Com- 
pany, a number of dictaphones and a cylinder shaving 
machine to use in its business at 618 F Street, N. W., Wash- 
ington, D. C. The terms and conditions on which the 
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Columbia Graphophone Company delivered these machines 
were clearly and exclusively set forth in a separate written 
and printed contract for each machine which was signed 
by the appellant and accepted and approved by the Colum¬ 
bia Graphophone Company. These written contracts are 
in the fonn of leases and upon printed blanks used by the 
Graphophone Company in its business of selling and rent¬ 
ing dictaphones and other appliances, and of which the 
exhibit form printed in the transcript at page 17 is a copy. 

On the night of March 19, 1914, a fire occurred in ap¬ 
pellant’s place of business, where, by the terms of said con¬ 
tracts of lease, the said appliances were to be located and 
used, and the building was almost completely destroyed 
and the said appliances were for the most part wholly 
destroyed by fire and such as were not completely destroyed 
were so damaged as to render them incapable of being used 
without being entirely reconstructed. 

Up to the time of the fire the appellant had paid its 
monthly rent installments with the exception of the rent 
on the various appliances due December 15, 1913, amount¬ 
ing to $82, and the payment due March 15, 1913, amount¬ 
ing to $82, the amount of the rentals paid aggregating 
$620. 

A few days after the fire an agent of the appellee made 
a demand for the balance of the rental payments under all 
of the leases, but appellant refused to pay the same and 
showed to the agent the damaged appliances that had been 
recovered from the fire and offered them to him for return 
to the appellee, and at other times the same offer was made 
to appellee, but it refused to re-take them. Appellant also 
requested the appellee to replace the destroyed and dam¬ 
aged appliances as a condition of its continuing with the 
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rental payments but this was refused. The appellee after 
the expiration of the rental period of each of the said 
written contracts, brought suit for the sura of $980.30 with 
interest on $224 from July 15, 1914; interest on $116 from 
September 15, 1914; interest on $252. from October 15, 
1914; interest on $310. from November 15, 1914; and inter¬ 
est on $78. from December 15, 1914; besides the costs of 
its suit. 

The appellee in its action set up the claim that by the 
said written contracts it had sold these appliances to ap¬ 
pellant and that by them the appellant had promised to 
pay as the purchase price thereof the aggregate amount of 
the rental payments. 

The contention of the appellant is that these appliances 
were not sold to it but merely leased. 

The affidavit of defense set up that the appliances so 
delivered were not sold to defendant but were by the ex¬ 
press terms and conditions of the various written contracts 
sued on merely leased to the defendant, and for the use of 
which it was to pay rent in advance by the month, the de¬ 
fendant contracting to rent for a certain number of months. 
The written contracts of lease are by the defendant’s affi¬ 
davit made a part thereof. The affidavit refers to a provi¬ 
sion in said leases whereby defendant was given an option 
to purchase the rented appliances at an agreed valuation 
stated therein and to receive a bill of sale thereof provided 
the option was exercised before the expiration of the rental 
period, in which event all sums previously paid as rental 
were to be credited on the purchase price and that until 
so purchased the appliances should remain the property 
of the plaintiff. 

These contracts provide also that upon any default 
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of rent, the Graphophone Company should have immediate 
possession of the property and that it should also have 
possession thereof at the expiration of the time for which 
said goods were rented provided the lessee had not exer¬ 
cised its option to purchase. The defendant, now the ap¬ 
pellant, set up in its affidavit that these options were not 
exercised, that with the exception of payments due Decem¬ 
ber 15, 1913, of $82. and on March 15, 1914, of $82., it had 
made its rental payments so long as it had the use of the 
. appliances, but that the said March rentals, and all sub¬ 
sequent thereto, were not paid for the reason that on the 
19th day of March, 1914, the said appliances were de¬ 
stroyed for the most part and that those recovered were so 
damaged as to be incapable of use without reconstruction; 
that this loss was due to an inevitable accident and wholly 
without fault on the part of the lessee; that the lessor had 
notice of said loss immediately after the fire; that an agent 
of the lessor visited the defendant a few days after the fire 
and made a demand for the rent then due; that the dam¬ 
aged appliances recovered from the fire were shown and 
offered to him for return to the Graphophone Company, 
and at other times this offer wfcs made to the said Company, 
but that it refused to retake the said property and on No¬ 
vember 20,1914, defendant notified plaintiff in writing that 
the said recovered and damaged property was held in stor¬ 
age subject to plaintiff's order and that the defendant dis¬ 
claimed responsibility therefor. 

The defendant also set up in its affidavit that it had 
requested the plaintiff to replace the said leased appliances 
but that it had refused to do so. 









ASSIGNMENT OP ERRORS. 

1. The Court erred in not denying the plaintiff's mo¬ 
tion for judgment under the 73rd Buie. 

While the defendant sets up the written contracts of 
lease, the affidavit in denying that the defendant had 
purchased the property in question also set up matters of 
defense to be considered in connection with said contracts, 
the evidential value of which could be determined only by 
a trial, since to hold that the ownership of the property 
was in the defendant required an artificial interpretation 
of the contracts. 

Further, the obligation of the defendant arose as the re¬ 
sult of its having use of the property, and as it was de¬ 
stroyed through no fault of defendant, under the conditions 
of the contracts it was only bound to use the property with 
care and to keep it in good condition in so using, that if 
there was failure to pay the rent installments or any other 
breach of the contracts occurred, the measure of damages 
would not be the rental for the full term or the full value 
of the property rented but such damages as could be 
proven as resulting from the default. 

2 . The Court erred in not holding the loss by fire of the 
property involved in this action was the loss of the plain¬ 
tiff. 

The title and ownership being in the plaintiff the de 
fendant cannot be charged with the loss resulting from the 
accident without its fault. 

3. The Court erred in not holding that the defendant 
was merely the bailee of the plaintiff respecting the prop¬ 
erty involved in this action and that the loss thereof was 
therefore the loss of the plaintiff. As a bailee of the prop- 
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erty in question defendant was only bound to use proper 
care. To make it responsible for loss through casualty, 
the contracts of bailment should have contained an express 
stipulation to that effect. The bailment was terminated by 
the fire loss and it cannot be contended that during the 
bailment defendant did not use the property with care and 
keep it in like good order and condition in which it was 
received. 

4. The Court erred in not holding that, even if the in¬ 
struments sued on were in fact such as to make a condi¬ 
tional sale of the property mentioned therein, the loss of 
said property by fire without fault of the defendant was 
the loss of the plaintiff. 

Whether a simple bailment with option to purchase or 
a conditional sale, the ownership of the property was in 
the plaintiff and whether it could ever pass to the defend¬ 
ant depended upon the exercise of the option to purchase 
and the giving of a bill of sale as the result of such pur¬ 
chase and payment in full prior to the expiration of the 
rental period—two executory conditions, and one not ob¬ 
ligatory on the part of the defendant. 

5. The Court erred in not overruling the motion of the 
plaintiff for judgment and granting the defendant a trial 
by jury for the reason that the plea of the defendant and 
the affidavit of defense set up a valid and legal defense 
to so much of the claim of the plaintiff as was not admitted 
in the affidavit of defense. 

The whole circumstances surrounding the contracts are 
called into question when it is sought to give an interpre¬ 
tation to an instrument that is different from that appear¬ 
ing on its face. The plea and affidavit set out a legal de¬ 
fense that is entitled to the consideration of a jury to de- 
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termiDe whether in view of all the facte these contracts are 
to be given a meaning not apparent upon their face. 

POINTS AND AUTHORITIES, 

The written contracts of lease involved in this action are 
of a type that have developed in view of statutes which 
require recording of conditional sales of personal property 
that is delivered without passing title, and the decisions 
of the courts in the interest of attaching creditors and inno¬ 
cent purchasers and others who, having no notice of title 
being elsewhere than with the possession of the property, 
have given credit and dealt in the property by virtue of 
the possession. To avoid the necessity of recording, but 
mainly to prevent property from being attached or given 
any title or ownership that would permit of it being sold 
so as to defeat the title in the vendor, this type of agree¬ 
ment, known as a bailment with option to purchase, has 
taken the place of a conditional sale, in which there is the 
obligation to sell and also the obligation to buy. In the 
agreements in controversy there is no obligation on the 
part of the user to buy and it is not intended there should 
be. Permissive may takes the place of commanding shall. 
Judicial decisions of the highest tribunals have given sanc¬ 
tion to this form of instrument as distinguished from the 
conditional sale. No party to such an agreement could 
possibly understand that a sale was being made until it is 
done by the exercise of the option to do so, and were the 
plaintiff pursuing this property in the hands of an attach¬ 
ing creditor of defendant or an innocent purchaser from 
defendant, it would claim the benefits of these instruments 
so plainly appearing and intended and successfully con- 











tend that it had not sold the property but had merely 
leased it and given an option to the purchaser, and be 
borne out by the highest authorities. The annomally of 
the present situation is that no attaching creditor or inno¬ 
cent purchaser is to be dealt with but a loss by an inevitable 
accident without fault of the defendant, and for that pur¬ 
pose it is recognized the instruments are not sufficient to 
place the burden of the loss upon the defendant baillee 
without an express stipulation to that effect. 

A bailment and a conditional sale are distinguished in 
Cyc. Sec. 2, p. 655, Vol. 35, as follows: 

“A bailee receives goods for a particular purpose 
upon an agreement to redeliver when the purpose 
has been fulfilled. Under a conditional sale posses¬ 
sion is given upon an agreement to sell and buy, the 
property in the goods to remain in the seller until 
the payment of the price.” 

The agreements are bailments and there is no obligation 
on the defendant to buy. Under them the property was 
leased for a term at the expiration of which or upon any 
default in rent defendant was obligated to return the prop¬ 
erty. These are the two important distinguishing charac¬ 
teristics of a bailment as contrasted with a conditional sale. 
Thus in re Tice 139 Fed. Rep. 52 (Pennsylvania), the court 
pointed out that in the contract before it there was no pro¬ 
vision for the return of the property as in a bailment and no 
definite term of rental as in a bailment. So in re Morris 
156 Fed. Rep. 597, the court found in the contract of lease, 
a condition that so far as creditors were concerned, gave 
title to the so-called bailee and the court said: ‘‘Not only is 
there a positive engagement on the part of the so-called 
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bailee to pay the sum stipulated with interest, but upon 
such payment, without more, the goods are to be his.” There 
was wanting in this case a definite period of rent and a 
provision for the return of the goods. 

In the case of Sanders and Stayman vs. Wilson, 19 D. 
C. 555, there was a memorandum to the effect that the piano 
which was the subject of the suit, was hired of Sanders and 
Stayman at a certain rental and it provided that if all the 
payments mentioned therein were made a bill of sale would 
be given. The property was taken by the Marshal in the 
interest of a third party and Sanders and Stayman pro¬ 
ceeded against the property in the Marshal’s costody. The 
court held that though this evidenced a sale if the condition 
w ere performed, it was a bailment and the rights as between 
bailee and bailor existed until the conditions were per¬ 
formed that would make it a sale. The court denied the 
attaching creditors had a right to levy on the piano for the 
bailee’s debt, and in denying that any attachable intrest 
had passed refers to the instrument as showing that the 
parties intended it to make a conditional sale as distin¬ 
guished from an absolute sale. So far as the issue before 
the court was concerned it appears that it was not incon¬ 
sistent to refer to the transaction as a bailment and as a 
conditional sale, the right of property in either case being 
in the conditional vendor or bailor. The point for which 
the case is an authority in this jurisdiction is that so long 
as the bailment lasts the right of property is unchanged 
though coupled with a condition which when performed 
would make a sale. 

* # 

So, whatever the class within which these agreements may 
fall they are nevertheless contracts to be construed under 







their plain terms, especially between the parties, and upon 
the breach of them by the defendant it would be liable to 
respond in damages. If the breach was a default in the 
payment of rent due the measure of damages would be the 
rent due with interest. If upon default of rent due the 
defendant had returned the property, as is was obligated 
to do, the bailment would have terminated and the plain¬ 
tiff could not say that the measure of damages was the full 
value of the property or the balance of the undue rental 
payments. The law requires that property returned under 
such conditions must be used profitably and it would im¬ 
pose a reasonable effort to have it so used. 

“Agreeably to the rule which permits of mutual recis- 
sion of contracts a hirer who returns the thing before his 
term has expired, need not pay hire-money beyond the time 
the owner lets it anew or sells it, and any sum which the 
letter may receive by selling the thing after the hirer has 
returned it carelessly injured is a fair offset to the letters * 
claim of damages against the hirer for a total loss. ’ ’ 3rd 
Ed. Schouler’s Bailments and Carriers, P. 166, Sec. 161. 

Austin vs. Miller, 74 N. C., 274. 

Wright vs. Melville, 3 C and P, 542. 

See Story on Bailment, 9th Ed., Sec. 414. 

Whether a bailment or a conditional sale the rule generally 
stated as to the right of the seller of personal property is 
that he may recover the contract price of the goods (or if 
no price is stated, then the value of the goods), if the sale 
be an executed one, but if the contract of sale is executory 
the seller may recover his actual damage. Encyclopedia of 
Law 1st Ed., Vol. 5, p. 27 et seq. 






A conditional sale with title reserved is an executory 
sale as the passing of the title and the performance of the 
condition upon which it is to pass are in futuro. 

The defendant, unable to buy this property, and realizing 
that it might not be able to take up its option to purchase, 
or even to continue the rental payments, in making its con¬ 
tract knew that if it had to surrender the property at any 
time the liability would be something less than its full 
value. The plaintiff would construe the contracts to make 
them absolute sales in their effect and make the defendant 
assume a greater obligation than that which he was able to 
make and by the very terms of the instruments did make. 

Under the circumstances the bailment created by these 
contracts was terminated by the loss of the property by 
fire occurring without fault of either party, and the offer 
to return that partially destroyed. See 5 Cyc. 204. The 
loss by fire without fault on the part of the defendant was 
sufficient excuse for not returning the property. See 5 
Cyc. 216. 

The plaintiff at the time of the fire could not have re¬ 
covered from the bailee defendant the full value of the 
property, and it is only by treating the defendant as a 
vendee to an absolute purchase and waiting until all the 
payments had become due that it could see any way to 
charge a sale up to the defendant. This is a strange pro¬ 
ceeding to enforce specific performance of contracts at 
law. There are a class of absolute sales in which title is 
reserved as a lien or security for the deferred instalment 
payments, which lien is enforcible in equity, but the present 
transactions were of a widely different character. 

Whatever may be the legal effect of a conditional sale as 
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distinguished from a bailment when the rights of an inno¬ 
cent purchaser or an attaching creditor are involved, no 
such distinctions arise as between the parties and no neces¬ 
sity is present to call for a construction of the contracts 
other than according to their plain terms, and the plain 
legal liability therein must control, as each have a right to 
rely upon such clear terms and the well understood liabil¬ 
ities thereunder. There is no need of any peculiar inter¬ 
pretation that seeks to bend its natural and wholesome 
meaning to a harsh and unjustified partianship as is here 
sought in order to bring the unmerited loss upon the de¬ 
fendant who has paid a good price for the hire of the prop¬ 
erty and the option lost, sinoe the plaintiff has been un¬ 
willing to replace the property for continued hiring with 
an option to purchase. 

It is therefore plain that the plaintiff in bringing his 
action for goods sold and delivered knew if it had sued for 
what was due under the bailment it could have been only 
for the rent due up to the time of the loss. 

It was contended on the part of plaintiff in the court 
below that under the authority of Smith vs. Gilmore, 7 D. 
C., App. 192, the plaintiff after defendant’s default could 
have treated the dictaphones as having been sold absolutely 
and sue for the balance of the purchase price. This case 
appears to be authority to recover the purchase price when 
an article purchased on the installment plan has been sold 
by the conditional purchaser or the legal representative 
thereof. Smith had the right to ratify the sale to Gilmore 
by the Collectors of the Stella Horton Estate, but having 
made the election was estopped from proceeding against the 
property in the hands of Gilmore. The case does not make 
a precedent for treating a conditional sale as absolute upon 
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any default and recovering the purchase price when express 
stipulations have been made as to the manner of payment 
and the rights of the parties in the event of a default. This 
plaintiff did not rely upon any such alleged right and 
waited until all the payments had become due. If the loss 
by fire was upon the defendant is would not have been 
necessary to have waited, as this would have produced the 
same result as parting with the property. 

The case decided by this Court of West Publishing Co. 
vs. Webster Ballinger, 43 W. L. R. 376, was cited among 
other authorities by the plaintiff’s counsel. That case in¬ 
volved a conditional sale and not a bailment of property. 
It presented one of the simplest cases of what are known as 
installment sales. It contained the usual provision that in 
case of default the vendor should have the right to a sur¬ 
render of the property and to treat all payment made as 
forfeited. Instead of making this election or treating the 
sale as absolute the West Publishing Co., proceeded in 
Equity to enforce its lien upon the property and this was a 
proceeding against the property itself. The resort to equity 
under the circumstances this Court held to be proper, but 
it cannot be seen how this case has application to a bail¬ 
ment with option to purchase. Even if the present agree¬ 
ments were construed to be conditional sales against their 
direct terms and purposes, the above case would not apply, 
as the Court following the cases, shows that the vendee’s 
right is a mere right of possession which upon his default 
ceases. The paramount right is in the vendor by reason of 
the reservation as to the ownership therein until the condi¬ 
tions of the purchase are performed. The case does not in 
any way intimate that along with the mere right to posses- 







sion would go the responsibility for accident. It is rather to 
be inferred that vendor’s paramount interest with title 
would charge the vendor with the obligation to provide 
against such a loss either by expressly stipulating it upon 
the vendee or by the business precaution of insuring. 

These agreements as constituting bailments place the loss 
by inevitable accident on the plaintiff bailor. 

“Where goods are destroyed or injured while in the 
possession of a bailee, it seems that the bailor, in order to 
recover against the bailee, must prove that the loss or in¬ 
jury was owing to the bailee’s negligence.” 1st American 
Enc. of Law, Vol. 2, p. 29. ' 

V. * * 

Story ’s Bailment, 9th Ed., Secs. 278, 410. ; 

Harrington vs. Snyder, 3 Barb. (New York) 
380. 

Clark vs. U. S., 95 U. S. 539. * 

i » 4 > r * # * 

» » * • 

A clause in a lease of furniture binding the lessee to 
return the property in as good condition as reasonable use 

and wear thereof would permit does not vary the duty im- 

% 

posed by the law of bailment and therefore a loss by fire 
without fault on the part of the hirer falls upon the owner. 
Hyland vs. Paul, 33 Barb. N. Y., 241. 

There is nothing in the contracts of lease in this cause 

♦ 

which requires that the property be returned in other than 
its condition from reasonable use and wear and upkeep. 

These contracts do recite that the goods are received in good 

• ^ » • 

order and condition and that the lessee is to use them with 
care and keep in like good order and condition. This ap¬ 
plies to the use of the goods and their upkeep while being 
used by the lessee. It is not contended that up to the time 
of the fire there was any default in this respect by the 
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lessee. These contracts contain no express agreement as to 
liability in the event of fire or inevitable accident, which 
under the authorities, would have to be expressed provided 
for in the leases. On the contrary these leases stipulated 
that the rental payments provided for loss and depreciation 

of value of the property while in the possession of the 
lessee. 

“A BAILMENT WITH AN OPTION TO BUY ON 
THE PART OF THE BAILEE IS MERELY A BAIL- 
MENT.” Cyc. 35, p. 655. 

The present contracts belong to this class of instruments: 
Their plain terms make them bailments with an option to 
purchase. They follow the forms which have received 
judicial sanction. They were intended to prevent a con¬ 
struction that would make them contracts of conditional 
sale or absolute sale, and therefor, subject to the rights of 
creditors of the bailee. The option to purchase is a distinct 
provsion that does not change the bailment until exercised, 
and by the express terms of the instruments the bailor is 
upon any default allowed to retake the property and re¬ 
tain all payments made“as rental for the use of said goods, 
and loss and depreciation in their value/ * 

This particular form of instrument did not originate with 
the plaintiff but seems to have become standardized. In 
the case of Ludden and Bates Southern Music House vs. 
Dusenbpry, 27, S. C., 464, the same form of instrument was 
before the court and sustained as a bailment with option to 
purchase and not a conditional sale. In that case the in¬ 
strument contained a provision against loss by fire, which 

» « 

the present instruments do not contain, and the court said 
that without that provision which expressly made the bailee 
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assume the loss by fire such a loss would have to be borne 
by the bailor. This case was followed in Ludden and Bates 
Southern Music Co. vs. Hornsby, 45 S. C., 111. 

The United States case—Case vs. L’Oeble, 84 Fed., 582, 
is in point. The Case Refrigerator Co. erected a plant 
upon premises that were subsequently mortgaged. L’Oeble 
bought at foreclosure sale and Case sued him for the value 
of the plant. The contract was like that entered into by 
the defendant and it was held to be a bailment with the 
privilege of purchasing. 

Also in Cincinnati Equipment Co. vs. Strang, 215 Pa. 
St., 475. 

The facts: Rails and steam shovel leased upon a rental 
payment on installments. The articles were separately 
valued and it was agreed that upon payment of $10 in ad¬ 
dition to rental payments the leasee could purchase. Held 
to be a contract of bailment and not a sale. 

Upon default possession could be taken. The terms were 
$2,000 cash, two notes, each for $1,609.30 and one for $1,- 
599.30, aggregating $6,817.90, which was the total value of 
the equipment set out in the lease. 

Neidiger vs. Eifler, 18 Abb. Pt. 353 (New York). 

This case goes broadly to the point that the leasing of 
chattels for a specified rent with an agreement for sale of 
them is not a conditional sale. A local statute requiring 
recording of conditional sales was involved and the rights 
of an innocent purchaser from the leassee’s wife. 

See Fairbanks vs. Phelps, 22, Pick. 535 (Massa¬ 
chusetts). 

Harris vs. Shaw, 17 Pa. Superior Ct. 1. 

Also the State cases given in 35 Cyc. 655, 656. 



HARKNESS VS. RUSSELL, If 8 U. S. C 6 3 . 

The Supreme Court of the United States in this case 
made a comprehensive review of the cases on bailment and 
conditional sale and said: “A bailee of personal property 
who receives it under an agreement that he may purchase 
it on performance of condition on his part, can not convey 
title to it or subject it to execution for his debts until per¬ 
formance of the condition on which the agreement to sell 
is made.” Justice Bradley discussed the leading case of 
Herryford vs. Davis , and said that if the contract in that 
case had been a bailment with option to purchase the rights 
of the vendor would be clear, but the contract was held to 
be in form a lease but in realty a sale with mortgage back 
to vendor and such should have been recorded under the 
Missouri statute. This was not a bailment or a conditional 
sale, but a mortgage and came within the statute for re¬ 
cording. 

It is necessary to the plaintiff’s contention that the agree¬ 
ments sued upon, though they do not involve the rights of 
third parties, shall be held to be conditional sales of such 
character as to be absolute in that they place t!^ ownership 
in the leasee, and being conditional sales^suSl ownership 
witk the loss by fire would be wholly that of the leasee. The 
leasee defendant, by the refusal of plaintiff to replace the 
property and resume the bailment, has lost his option to 
purchase and the consideration paid up to the time of the 
fire. Being a party to the contract and not in the position 
of an innocent purchaser from the defendant, there is no 
excuse for charging the accidental loss of the property to 
the defendant as a matter of right or justice, and much less 
excuse for the resort to this fiction of interpretation to 







' 


18 

change the plain terms and the plain legal effect of the in¬ 
struments in question by one of the parties thereto. 

But whether a bailment with option to purchase or a con¬ 
ditional sale, it can be safely contended that the loss by 
casualty follows the title, especially when third parties are 
not involved. There are cases of conditional sale that by 
the giving of negotiable notes for the installment payments 

have made a conditional sale an absolute one, and these 

•> 

cases have given the impression that the weight of authority 
is to the effect that in a conditional sale the purchaser bears 
the inevitable loss. An examination of the cases will show 
that there have been some special rights in each case that 
caused a departure from the rule that the loss follows the 
title. 

In the Federal case J. M. Arthur and Co. vs. Blackman 
et al., Circuit Court D, Washington, N. D., Aug. 31, 1894, 
Fed. Rep. 63,^iotes were given, but the action being between 
the parties to the contract, there w r as no need of holding 
that ownership had passed. 

The contract provided that upon the payment of certain 
notes given, plaintiff would “sell and transfer” certain ma¬ 
chinery to defendant, and that title thereto should remain 
in plaintiff until the notes were paid. Held, that if such 

machinery w’as destroyed by fire without defendants 9 fault 
while in their possession and before the notes were paid or 
title transferred, the consideration failed. The Court said, 
“Now according to the agreement of the parties there are 
interdependent promises—defendants promise to pay 
money, the plaintiffs promise to transfer property on the 
payment of the money.” . . . “I do not think that 

the plaintiff can exact this payment of the money when it 
is made to appear to the court that it never can transfer the 






property. * The Court said the object of this form of con¬ 
tract is to protect the seller from attaching creditors of the 
buyer. A 

Cyc. at page 670, vol. 35, gives the following text: 

“In some jurisdictions the rule prevails that on a condi¬ 
tional sale, since the title remains in the seller, the goods are 
at his risk, and in the event of their destruction or injury 
without the buyer’s fault, the seller must bear the loss,” 
following in this regard the rule that prevails as to sales 
generally. (Citing case above and cases from New York, 
Massachusetts, Georgia, Alabama, and Texas.) 

“It is to be noted, however, that under a conditional sale 
the buyer is ordinarily vested with all the incidents of 
ownership except the title, and by the weight of authority 
the risk of loss is therefore to be borne by the buyer, and he 
is liable for the price notwithstanding injury to or de¬ 
struction of the goods.” 

This latter sentence of the text is made upon State cases— 
Arkansas, Indiana, Iowa, Kentucky, Mississippi, Missouri, 
New Jersey, North Carolina, Tennessee, Vermont, Wiscon¬ 
sin ; also Canada. 

There are no Federal cases cited in addition to these 
States, and it can not be said that the weight of authority 
is as stated. Burnley vs. Tufts, 66 Miss., 48, relied on for 
the text, is shown in the decision to involve something more 
than an ordinary conditional sale. The decision in full: 

“Burnley unconditionally and absolutely prom¬ 
ised to pay a certain sum for the property, the pos¬ 
sesion of which he received from Tufts. The fact 
that the property has been destroyed while in his 
custody and before th€ time of payment of the note 
last due, on payment of which only his right to the 
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legal title of the property would have accrued, does 
not relieve him of payment of the price agreed on. 
He got exactly what he contracted for, viz, the pos¬ 
session of the property and the right to acquire an 
absolute title by payment of the agreed price. The 
transaction was something more than an executory 
conditional sale. The seller had done all that he was 
to do except to receive the purchase price; the pur¬ 
chaser had received all that he was to receive as the 
consideration of this promise to pay. The inquiry 
is not whether if he had forseen the contingency he 
would have provided against it, nor whether he 
might have made a more prudent contract, but it is 
whether by the contract he has made his promise is 
absolute or conditioned. 

The contract made was a lawful one, and as we 
have said, imposed upon the buyer an absolute obli¬ 
gation to pay. To relieve him from this obligation 
the court must make a new agreement for the parties 
instead of enforcing the one made, which it can 
not do.” 

This case is more nearly an absolute sale than a condi- 

< 

tional sale. 

It is an absolute sale with a reservation of legal title as 
a security. The giving of notes made the sale absolute. 

r 10 L. R. A. N. Car. 526. or- Jo/ O'l.C. H/ 
“ "" ’ ^ 

In Tufts vs. Griffin,j^nother authority cited for the text, 
the court followed Burnley vs. Tufts. In both cases a sale 
was actually made and closed by the giving of notes for the 
purchase price. The sale partook of the nature of a condi¬ 
tional sale only in that it was stipulated that title should 
remain in the vendor until the notes were paid. The court 
held that the consideration for the note had not failed. 

Cooper vs. Chicago Cottage Organ Co., 58 Ill., App. 248, 




cited in note to the text, was a suit on a promissory note 
given for the purchase price of a piano. Plaintiff came 
into possession of note after maturity, and it was sought to 
raise the defense that it was taken subject to defenses. The 
note had written on its face the words, “ Title not to pass 
until this note is paid in full, ’ ’ which was the memorandum 
of the reservation of title. Court held this was substan¬ 
tially meaningless. The contract of sale was not before 
the court. The piano was destroyed by fire, but the fact 
was not considered. 

La Valley vs. Ravenna, 78 Vt., 152 (62 atl. 47). This was 
a sale of a horse, in which sale a written lien was given, 
reciting that the seller was to retain title until balance of 
purchase price was paid. The horse died. Court held 
seller could recover balance. 

Note, here the sale was absolute, with the vendee giving a 
lien to the vendor for the balance due, not a reservation of 
the title, as in the ordinary conditional sale. 

Phillips vs. Hallenberg Music Co., 99 S. W. (Ark.) 1105, 
cited in the notes to the text. In this case a piano was sold 
sold for $240, and $20 was paid on the purchase price. 
Purchaser agreed to pay balance in twenty-seven months. 
It was agreed that “in default of any three or more pay¬ 
ments all payments were to become due and payable on de¬ 
mand. Seller retained title. Court said the obligation of 
the purchaser to pay the purchase price became absolute 
on the delivery of the property. This is the common install¬ 
ment sale, with title reserved as security, not a sale that 
may be. 

Osborn vs. South Shore Lumber Co., 91 Wise., 526. Logs 
sold with reservation of title as security. Purchaser had 








a right to sell. Contract provided for payment of balance 
by the selling of the lumber at auction. Lumber was lost 
after delivery. S ollor’o looo . The above cited cases 
have characteristics and effects that make them like absolute 
sales, and like absolute sales the buyer must suffer the loss. 
The giving of notes or a lien back, or the making of a provi¬ 
sion of the payment of the balance as by auction sale, 
merely go to show the conclusiveness of the sale. 

In Hinstei^vs. Lane, 27 Hun. (N.Y.), 497, plaintiff 
sold and delivered an organ to Mrs. Apgar. She gave two 
negotiable notes. One she paid. She had paid or was 
bound to pay the purchase price. The transaction was an 
absolute purchase and transferred when consummated title 
to the purchaser. Court said in this case that “ where one 
has possession of personal property only as bailee with a 
conditional agreement for purchase, he can give no title 
until the conditions be performed. ,, New York has a per¬ 
sonal property law that makes rigorous requirements to 
protect the public. 

WHERE THE SALE IS NOT OF SUCH AN ABSO¬ 
LUTE CHARACTER AS IN THE ABOVE CASES, 
BUT LEAVES SOMETHING TO BE DONE BY THE 
SELLER. 

In such cases as Arthur vs. Blackman, there is a true con¬ 
ditional sale, as it is executory on both sides. 

Also in Randle vs. Stone and Co., 77 Ga., t , 

In this case Randle gave notes for an engine, which note 
expressly stipulated title and right of possession in vendor 
until note and interest was paid. Held, “The contract 
makes a clear reservation of title, ownership, and right of 





possession.” “It is absolutely reserved up to maturity of 
the notes. . . The owner must suffer the loss if there be 
no fault in the actual pssessor, who is a bailee.” 

Swallaw vs. Emory, 111 Mass., 356. Bill of sale to be 
given. 

This was a sale of a team of horses, harness and wagon, 
the purchaser agreeing to haul a certain amount of wood 
in payment. The title was to remain in the seller until full 
payment made, when a bill of sale was to be given. One 
horse died, and in an action to recover the balance of the 
property and the value of the horse, the court said the loss 
of the one horse without fault was the seller’s loss, as he 
was under contract to give a bill of sale, and the loss of the 
horse made it impossible for him to perform. 

Whether a seeming conditional sale is in fact such, or 
an absolute sale depends upon the elimination of the exec¬ 
utory character of the transaction. When notes are given 
for the deferred payments, a transaction which otherwise 
would have been a conditional sale is often changed to one 
of absolute sale, there being sufficient consideration for 
the notes that subsitute for the conditional payments, and 
close the sale and permit third parties who take the notes to 
so recognize it. In such cases, as in the ordinary install¬ 
ment payment cases, the reservation of title is regarded as 
a lien or security for the goods absolutely sold, as in West 
Publishing Co. vs. Webster; Phillips vs. Hallenberg Music 
Co., and other like cases, where there is clearly the absolute 
sale upon a partial payment plan, the deferred payment 
being an accommdation in settlement, but not lessening the 
obligation to pay the purchase price, for as in Phillips vs. 
Hallenberg Music Co. the whole price became due on de¬ 
fault in any payment. These cases having the appeamce 
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of conditional or executory sales when in reality they are 
not, have been taken to support the text referred to in Cyc., 
and show the reason for the statement of the text to the 
effect that the loss by accident in conditional sales gener¬ 
ally is upon the conditional purchaser, when as a matter of 
fact it is upon the seeming conditional purchaser only when 
he is shown to be an absolute purchaser. The transfer and 
sale to be made in Arthur vs. Blackman, the giving of a 
bill of sale in Swallow vs. Emery, the clear ownership, title 
and right of possession reserved in Randle vs. Stone and 
Co., the option to purchase and the giving of a bill of sale 
in Ludden and Bates Southern Music House vs. Dusen- 
bury, as in the present case, are things of an executory na¬ 
ture that show that no sale is consummated, and may be 
defeated. For these reasons it is clear that whether a bail¬ 
ment or a true conditional sale, the present case places the 
loss by the fire upon the owner—the Graphophone Com¬ 
pany, that has expressly not sold and taken a lien, but 
rented and given an option to purchase, so that under no 
circumstances could any construction be given that would 
place the title in the lessee until the exercise of the option 
and the full payment thereunder. 

Now, that the situation has arisen that was not contem¬ 
plated by the Graphophone Company, it asks for an arti¬ 
ficial interpretation of the contracts, and says the true 
transaction does not appear upon the face of the instru¬ 
ments sued on, and it has disregarded defendants’ plain 
right under the contracts to have the property replaced and 
its option again made possible to it. 

The plea and affidavit of defendant to the effect that the 
goods in question were not sold, but rented, calls for all the 
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circumstances surrounding these transactions, and espe¬ 
cially as interpretative of the agreements. To exclude the 
defendant from introducing evidence showing the full 
character of the negotiations, is to hold that there can be 
nothing of a collateral nature that could assist in constru¬ 
ing these agreements when it would seem that it would be 
desirable to know how the parties’ minds met in these 
transactions, and any assurances and explanations made at 
the time would be helpful in determining whether the agree¬ 
ments were to be taken in any artificial sense. Both coun¬ 
sel at the hearing below contended for the importance of the 
surrounding circumstances as having bearing upon the real 
meaning of the agreements, but by the court’s action de¬ 
fendant was precluded from having a jury pass upon the 
facts that would make an issue for their consideration. 

It is also submitted that in giving interpretation to the 
agreements different from that plainly appearing upon 
the instruments themselves, a question of fact was raised ‘ 
that should have been submitted to a jury in order to deter¬ 
mine what the intentions of the parties were, and whether, 
in view of all the facts, they were making a contract of 
bailment or one of sale. 

In Lambert Hoisting Engine Co. vs. M. F. Carmody, 79 
Conn., 419, which involved a bailment with option to pur¬ 
chase, it was held that whether the contract is what it ap¬ 
pears to be is a question for the trial court. 

“Whether the transaction is a sale or a bailment is to 
be determined from all the circumstances.” Reherd v. 

Clem, 86 Va., 374,10 S. E., 504; Dean v. Lammers, 63 Wis., 
331, 23 N. W., 892. 
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That it is a question of fact for a jury, see Reissner v. 
Oxley, 80 Ind., 580; Brown v. Gilliam, 53 Mo. App., 376; 
Crosby v. Delaware, etc., Canal Co., 119 N. Y., 334, 23 N. E., 
736,128 N. Y., 641; Caldwell v. Smith, 20 N. C., 193; James 
v. Plank, 48 Ohio st., 255, 26 N. E. 1107; Bretz v. Diehl, 117 
Pa. St., 589. See also Deford v. Dryden, 46 Maryland, 248. 

HUGH M. STERLING, 

For Appellant. 
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IN THE 


CCnurt of Appeals, Eiatrirt of Columbia 


No. 2872. 


L. F. Randolph & Company, Appellant , 

vs. 

Columbia Graphophone Company, Appellee. 

BRIEF FOR APPELLEE. 

Notwithstanding that the judgment appealed from was 
entered upon affidavits, as provided by Rule 73 of the Rules 
of the Supreme Court of the District of Columbia, and the 
statement of the case, therefore, is limited to the facts con¬ 
tained in said affidavits, appellant’s statement of the case 
is denied to be sufficiently full and complete to present all 
facts material to appellee’s contentions, and the case is 
therefore partly restated. 

Appellee’s Statement of the Case. 

m 

The appellee (plaintiff below) filed in the lower court 
its declaration in assumpsit in seventeen counts, claiming 
of the appellant (defendant below) sums aggregating 
$980.30, with interest and costs. 



Each of the first fourteen counts was based upon a 
separate agreement entered into between appellant and ap¬ 
pellee, and claimed a balance due and payable upon that 
account (Rec., pp. 1-10). The fifteenth count was for 
balance due appellee for goods sold and delivered to ap¬ 
pellant, the goods being those described in the first four¬ 
teen counts, the amount being the aggregate of the sums 
claimed in the said first fourteen counts. (Rec., p. 10.) 
The sixteenth count was the common counts in assumpsit, 
with a bill of particulars annexed marked “Particulars of 
Demand—A,” purporting to be the account of appellant 
with appellee and showing said balance of $980.30. (Rec., 
pp. 10-11, 11-12.) The seventeenth count likewise con¬ 
tained the common counts in assumpsit, with a bill of par¬ 
ticulars annexed marked “Particulars of Demand—B,” 
which claimed, in general, “payments due on account of 
various dictaphones and shaving machines as per agree¬ 
ments dated September 30, 1913, October 20, 1913, and 
November 13, 1913. * * * $980.“ (Rec., pp. 11, 12.) 

Annexed to appellee’s declaration was an affidavit of 
merit. (Rec., pp. 12-17.) Appellant filed the general is¬ 
sue plea to each of said counts and accompanied its plea 
with an affidavit of defense (Rec., pp. 22-23), which, upon 
motion of appellee, was adjudged by the Court to be in¬ 
sufficient. The Court thereupon entered judgment for the 
plaintiff. (Rec., p. 24.) 

The admitted and undisputed facts contained in the 
two affidavits are these: 

Prior to September 30, 1913, the Columbia Graphophone 
Company conducted and operated within the District of 
Columbia an agency for the sale of dictaphones and ac¬ 
cessories. L. F. Randolph & Company at that time, and 
at the time of the filing of this suit, was engaged in the 
business of prosecuting applications for patent before the 





United States Patent Office, and, as an incident and part 
of its business, purchased and used dictating machines for 
the handling of its correspondence. 

On or prior to September 30, 1913, Randolph & Com¬ 
pany entered into negotiations with the Graphophone Com¬ 
pany with a view to purchasing from it a set of dicta¬ 
phones and accessories to be installed in its (Randolph’s) 
office. Randolph & Company desired to make such purchase 
upon monthly installments or what is generally termed 
upon the installment plan.” A set of dictaphones was 
placed on trial in the office of Randolph & Company by the 
Graphophone Company and one of the salesmen of that 
company called at the office of Randolph & Company on a 
number of occasions endeavoring to convince its officers 
of the superiority of Columbia goocls over that of a com¬ 
petitor, which Randolph & Company was also at that time 
contemplating purchasing. Randolph & Company deter¬ 
mined to purchase the goods of the Graphophone Company, 
however, rather than those of its competitor, and on Sep¬ 
tember 30, 1913, gave the Graphophone Company its order 
for three dictaphones and a shaving machine. 

Thereafter, between said 30th day of September, 1913, 
and November 14, 1913, Randolph & Company ordered 
from the Graphophone Company other dictaphones until 
the total outfit consisted of thirteen dictaphones and one 
shaving machine of the value of $1,300, all of which were 
delivered to Randolph & Company. (All of the above facts 
are unqualifiedly admitted on the record [Rec., pp. 12-15]). 

Upon delivery of each machine, a separate agreement was 
entered into between Randolph & Company and the 
Graphophone Company, the same form being used for each 
machine (form of agreement, Rec., pp. 17-21), the con¬ 
tracts varying only in the descriptions of the types of ma- 
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chines mentioned therein, dates of contracts, and terms 
of payments (Rec., p. 13). 

Appellant admits the execution of the agreements in 
question, and that the terms as set forth by the appellee 
are correct (Rec., p. 22). 

All of the dictaphones in question and the shaving ma¬ 
chine were charged to Randolph & Company on the Grapho- 
phone Company’s books, in the regular course of its busi¬ 
ness, at the respective values stated in the several agree¬ 
ments, which were the reasonable values thereof, on the 
dates of their respective deliveries (Rec., p. 15). 

On November 13, 1913, two of the dictaphones which 
had been previously sold Randolph & Company were ex¬ 
changed at even prices and others of the same type given 
in exchange, and on November 14, 1913, another one which 
had previously been sold was likewise exchanged, the bal¬ 
ance of Randolph & Company’s account, however, remain¬ 
ing the same (Rec., p. 15). 

On February 16, 1914, Randolph & Company bought 
from the Graphophone Company a belt to be used on one 
of its dictaphones, and this was charged on the same ac¬ 
count with the dictaphones at thirty cents, which was the 
value thereof. 

Randolph & Company paid on its account various sums 
a gg re £ a ting $320.00, and these sums were placed to its 
credit on the Graphophone Company’s books to offset the 
charges which had been made for the dictaphones described 
in the agreements, but no record was ever kept applying 
the payments to any particular machines (Rec., pp. 15-16). 

Randolph & Company failed to make the payments ag¬ 
gregating $82.00 due, according to the contracts, on De¬ 
cember 15, 1913, and likewise failed to make a similar pay¬ 
ment due March 15, 1914, and was in default thereof at 
all times thereafter. 
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All of the dictaphones and the shaving machine were, 
until March 19, 1914, under the exclusive possession and 
control of Randolph & Company. On that date, as it later 
informed the Graphophone Company and so states in its 
affidavit, a fire occurred in its place of business at 618 F 
Street, N. W., where the machines were under the appel¬ 
lant’s exclusive control, and where, by the terms of the 
agreements, the said machines were located and in use. The 
fire wholly destroyed part of the machines, and those which 
were not completely destroyed were so damaged as to render 
them incapable of use without being re-constructed. 

The Graphophone Company had no control over any of 
the machines from the time they were delivered to Ran¬ 
dolph & Company, until the time of the fire, and none of 
them came into its possession after the fire. It has no knowl¬ 
edge that the machines were in fact destroyed, or how they 
were destroyed, or what has become of them, except as 
stated by Randolph & Company after the fire. Randolph 
& Company offered to return six damaged machines but 
refused to pay the balance of the account or any other pay¬ 
ments due under any of the contracts, or to put the ma¬ 
chines back in good repair and condition. The Grapho¬ 
phone Company refused to accept the machines and ad¬ 
vised Randolph & Company it would look to it for settle¬ 
ment of all payments due under the several contracts and 
payment of the account in full. (Rec., p. 16.) 

The Graphophone Company then waited until all the 
payments were due under all the contracts and, on May 3, 
1915, filed this suit. 

In each of the contracts, the payments which Randolph 
& Company agreed to make, termed “rent,” equal the agreed 
value of the machine. 

Randolph & Company unqualifiedly agreed to keep the 
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machines in the like good order and condition in which they 
were delivered to it. 

Appellee set forth in its affidavit that the machines were 
sold and that, in the sale of said machines, the execution 
of the agreements was “to secure the plaintiff in the sale” 
or “to secure the plaintiff for the amount of the purchase 
price.” Appellant, admitting on the record that a sale was 
intended, seeks to evade payment of the value of the ma¬ 
chines, because the agreements are termed “leases,” and the 
subject-matter of the leases has been destroyed by the fire. 

Contentions of Appellee. 

Appellee’s contention, sustained by the Court below, is 
that it is immaterial whether the agreements are contracts 
of conditional sale (which they undoubtedly are) or 
leases, or whatnot, the appellant is liable under any theory 
of the case. 

I. If the relation of conditional vendor and conditional 
vendee existed, the Court was correct in entering judgment 
because: 

(A) Appellee had the right to treat the sale as abso¬ 
lute and the execution of the conditional contract of 
sale as merely its security for the purchase price, and 
to look to appellant for the purchase price. 

(B) The great weight of authority sustains the 
proposition that where goods sold under a conditional 
contract of sale are destroyed without the fault of 
either party, the vendee must bear the loss. 

(C) Loss does not follow the title, but must be borne 
by the one upon whom the parties intended it should 
fall, irrespective of where the naked title may be. 

II. Even if the relation of bailor and bailee did exist, the 
Court was right in entering judgment against appellant 
because: 





(A) The promise of the “lessee” to pay was uncon¬ 
ditional, not qualified. 

(B) The machines were not “rented” for any par¬ 
ticular period, but the “lessee” agreed to pay “rent” 
until the agreed value was fully paid. 

(C) The “lessee” agreed to keep the machines in 
good order and condition. 

(D) The “lessee” agreed to return the machines to 
appellee upon default in any one payment, but failed 
to do so, and now they can not be returned. 

(E) One who rents property which, during the 
rental, is accidently destroyed, is liable for the rent for 
the unexpired period, as distinguished from the liabil¬ 
ity to restore the property. 

III. If the sale was absolute, not conditional, the loss, of 
course, was that of the vendee. 

It is submitted, with all confidence, that it is absolutely 
immaterial whether the agreements in question are construed 
to be “leases” or conditional sale contracts. 

The obligation of appellant to make its payments as pro¬ 
vided in the contracts remains the same; and a determina¬ 
tion of the question whether the agreements are “leases” or 
conditional contracts of sale does not, of itself, determine the 
liability or non-liability of appellant. 

Appellant’s brief (p. 3), states that “the contention of the 
appellant is that these appliances were not sold to it but 
merely leased —and there it stops. Just the legal meaning 
of a “lease” of personal property is not known. Further 
(p. 15), it is stated “the present contracts belong to this 
class of instruments (bailment with option to buy).” But 
the astonishing thing about appellant’s whole brief is that, 
notwithstanding its twenty-six pages of argument trying 
to have the Court believe it was renting the machines when 
it admits on the record “the defendant determined to pur¬ 
chase the goods of the plaintiff,” there is not one word of 
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argument, or even an attempted authority, to maintain the 

proposition that if the goods were rented the obligation to 

pay rent would cease upon accidental destruction of the 
property. 

There can be no doubt but that the agreements in ques¬ 
tion are contracts of conditional sale and not rent aeree- 
ments. & 


Are the Agreements Leases or Contracts of Condi¬ 
tional Sales? 

“The objection of construction,” say the Supreme Court 
of the United States, (Sand Filtration Corporation vs 
Cowardin, 213 U. S„ 360, 364) “is to effectuate the inten- 
^on of the parties in making a given contract”—not to 
effectuate a different intention or one which was not in the 
minds of the parties. Randolph & Company did not deny 
that they intended to buy the machines in question or that 
they thought they were buying them. It was not suggested 
t at the machines were not being bought until after the 
re occurred, when appellant discovered that the agree¬ 
ments of sale were termed “leases” and the payments ^they 

agreed to make on account were termed “rent” for the “use” 
of the machines. 

U hereupon they seized upon this fact, and interposed it 

as a reason why they should not pay the balance due upon 

the property, which prior to that time they had considered 
their own. 

Why should the Court treat the transaction other than a 
sale when the parties so intended it ? 

Appellee 8 affidavit of merit contains the following 
(Kcc., p. 13) i 


On and prior to said 30th day of September, 1913 
defendant entered into negotiations with the 





tiff, with a view to purchasing from the plaintiff a set 
of dictaphones to be installed in the offices of the de¬ 
fendant, the defendant desiring to make such pur¬ 
chase in monthly installments or what is generally 
termed upon “the installment plan.” A set of dicta¬ 
phones was placed on trial in the office of the defendant 
by the plaintiff, and one of the salesmen of the plaintiff 
called at the office of the defendant on a number of 
occasions endeavoring to convince the proper officers 
of the defendant of the superiority of the plaintiff’s 
goods over those of a competitor which the defendant 
was also at that time contemplating purchasing. The 
defendant determined to purchase the goods of the 
plaintiff rather than those of its competitor, and on the 
30th day of September, 1913, gave to the defendant an 
order for three Type A dictaphones, valued at $100.00 
each, two Type B dictaphones, valued at $90.00 each, 
and one S. U. shaving machine valued at $60.00.” 

Appellant’s affidavit of defense does not attempt to deny 
any of the above-quoted facts, and does not even suggest 
that the intent of the parties was otherwise than therein ex¬ 
pressed. It could not without the affiant committing per¬ 
jury. The farthest it dared go was to admit all of the above- 
quoted facts, to admit that it entered into the agreements 
made a part of plaintiff’s affidavit, but to explain that “by 
the express terms and conditions of the instruments in 
writing referred to in the said counts * * * the ap¬ 

pliances were leased to the defendant,” etc. 

It is confidently submitted that the agreements in ques¬ 
tion are contracts of conditional sale and not agreements 
for the rent of the machines, even though the parties may 
have endeavored to conceal the true nature of the trans¬ 
actions by the use of the terms which, alone, might indicate 
that the goods were rented. 

An agreement similar to the one in the case at bar was 
before the Court in the case of Sanders & Stayman vs. Wil - 
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son , 19 D. C., 555. An examination of the case discloses 
that the goods sold were delivered by the plaintiff to the 
defendant, under an agreement termed “an agreement for 
leasing”; that Wilson had “rented” a piano; that he agreed 
to pay “rent” for its “use” (the amount of rent being the 
same amount as the agreed value of the piano) ; that San¬ 
ders & Stayman should have the right to re-take the piano 
upon default in the payments and retain the previous pay¬ 
ments made as “rent”; that upon the completion of pay¬ 
ments of “rent” Sanders & Stayman were to give the vendee 
a bill of sale absolute for the piano; that until payment in 
full the piano should remain the property of Sanders & 
Stayman, etc. The Court, holding that the agreement 
amounted to nothing more than a conditional sale, said: 

“In order to determine the rights of the parties to 
this controversy, it is essential to ascertain the charac¬ 
ter of the agreement in evidence. To do this ‘courts 
look to the purpose of the parties' as evidenced by the 
agreement and its provisions and applying the law 
determine the real character of the transaction. While 
the instrument in evidence recites that Ewald has 
‘rented’ the piano and that he has agreed to pay as 
rent for the use of the same certain sums of money at 
the times therein mentioned and that upon failure to 
make any of the payments the piano shall be immedi¬ 
ately restored to Sanders & Stayman; and it is further 
provided that upon full payment of three hundred and 
twenty-five ($325.00) dollars, the latter are to con¬ 
vey the piano to Ewald and give him a bill of sale ab¬ 
solute for the same. It is further agreed that the prop¬ 
erty in said piano shall until the last payment is made, 
be and remain in Sanders & Stayman. We think the 
fair construction of this instrument is that the parties 
intended thereby a conditional sale.” 

In Bridget vs. Cornish, 1 Mackey, 29, 32-3, the agree¬ 
ment stated that one Myers had hired of Bridget a horse 





and buggy for a term of months at an agreed rental, with 
the privilege of purchase, etc. The Court there said: 

“There is no controversy over the question that a 
mere bailee for hire, although put in possession of 
property does not acquire title to it in such wise as to 
confer it upon a third person. Men may lease their 
personal property and deliver its possession and custody 
to the lessee, and if there are no other considerations 
entering into the transfer, the lease confers no abso¬ 
lute title and the buyer purchases at the peril of his 
own inquiry. If this were a transaction of that char¬ 
acter, the Court would follow it with that conclusion, 
but we do not understand it as such. To us it appears 
that this was an undertaking for sale without a reser¬ 
vation, or at least one where the law might protect the 
lien for the unpaid portion of the purchase money. The 
language of the instrument would indicate it simply 
as a change of possession for hire, if it was not quali¬ 
fied by payment of part of the consideration of pur¬ 
chase or the right to purchase. Here is the payment of 
Fifty ($50.00) Dollars mentioned in this instrument, 
not to say anything of the exaggerated rental reserved 
in the paper, all of which looked to the same result— 
the purchase of the property Instead of being recited 
as a conditional purchase it is recited as of hire, and is 
declared to be a privileged purchase. Now, we think 
the verbiage of this paper does not change or qualify 
the real or substantial character of the transaction, 
which is nothing more or less than a conditional sale 
of the property with the delivery of possession.” 

The case of Heryford vs. Davis , 102 U. S., 235, was a 
case in which the construction of an agreement, the sub¬ 
stance of which is almost identical with the one at bar, was 
before the Court, and the rights of the parties to such an 
agreement were considered. There the Court, at pp. 243, 
et seq., said: 
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“The correct determination of this case depends alto¬ 
gether upon the construction that must be given to the 
contract between the Jackson & Sharp Company and 
the railroad company, against which the defendants 
below recovered their judgment and obtained their exe¬ 
cution. If that contract was a mere lease of the cars to 
the railroad company, or if it was only a conditional 
sale, which did not pass the ownership until the con¬ 
dition should be performed, the property was not sub¬ 
ject to levy and sale under execution at the suit of 
the defendant against the company. But if, on the 
other hand, the title passed by the contract, and what 
was reserved by the Jackson & Sharp Company was 
a lien or security for the payment of the price, or what 
is called sometimes a mortgage back to the vendors, 
the cars were subject to levy and sale as the property 
of the railroad company. * * * What, then, is 

the true construction of the contract? The answer to 
this question is not to be found in any name which the 
parties may have given to the instrument, and not 
alone in any particular provisions it contains, discon¬ 
nected from all others, but in the ruling intention of 
the parties, gathered from all the language they have 
used. It is the legal effect of the whole which is to be 
sought for. The form of the instrument is of little 
account. Though the contract industriously and re^ 
peatedly spoke of loaning the cars to the railroad com¬ 
pany for hire, for four months, and delivering them 
for use for hire, it is manifest that no mere bailment 
for hire was intended. * * * It is quite unmean¬ 

ing for parties to a contract to say it shall not amount 
to a sale, when it contains every element of a sale, and 
transmission of ownership. This part of the contract 
is to be construed in connection with the other provi¬ 
sions, so that if possible, or so far as is possible, they 
all may harmonize. Thus construed, it is quite plain 
these stipulations were inserted to enable the manufac¬ 
turing company to enforce payment, not of any rent 
or hire, but of the selling price of the cars for which 
the company took the notes of the railroad company. 
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They were intended as additional security for the pay¬ 
ment of the debt the latter company assumed. This is 
shown most clearly by the other provisions of the con¬ 
tract. The notes became the absolute property of the 
vendors. As has been stated, they all fell due within 
four months, and it was expected they would be paid. 
The vendors were expressly allowed to collect them at 
their maturity, and it was agreed that whatever sums 
should be collected on account of them should be re¬ 
tained by the vendors for their own use. No part of 
the money was to be returned to the railroad company 
in any event, not even if the cars should be returned. 
On the contrary, it was stipulated expressly that if the 
manufacturing company should elect to take the cars 
into their own possession, which they reserved the right 
to do in case of default of payment of the notes, the 
property should be sold, and of the net amount realized 
from the sale, so much as should be needed to make the 
amount remaining due and unpaid on the promissory 
notes, with the interest that might have accrued there¬ 
on, should be retained by the manufacturing company, 
and the surplus, if any, should be paid over to the 
railroad company. What was this but treating the 
notes given for the sum agreed to be the price of the 
cars as a debt absolutely due to the vendors? What 
was it but treating the cars as a security for the debt? 
And why stipulate that the surplus which might be 
obtained from the sale of the cars, after taking them 
back, beyond what was needed to pay the unpaid part 
of the debt, should be paid over to the railroad com¬ 
pany, if that company was not the owner of the cars, 
even while they were in the possession of the other 
company, and had not even then what may be called an 
equity of redemption ? 

In view of these provisions, we can come to no other 
conclusion than that it was the intention of the par¬ 
ties, manifested by the agreement, the ownership of 
the cars should pass at once to the railroad company in 
consideration of their becoming debtors for the price. 
Notwithstanding the efforts to cover up the real nature 
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of the contract, its substance was an hypothecation of 
the cars to secure a debt due to the vendors for the 
price of a sale.” 

This Court in Smith vs. Gilmore, 7 App. D. C., 192, 200, 
after quoting with approval from Heryford vs. Davis, 
supra, approved the case of Connihan vs. Thompson, 111 
Mass., 270, and said: 

“The contract in that case purported to be one of 
hiring by A, who delivered the goods to B. B was 
to pay certain sums per month as rent, and the ‘bal¬ 
ance’ in installments until paid in full. Title was to 
remain in A and not to vest in B until all payments 
were made, and all conditions performed. B made 
default and A sued him for the ‘rent’ and attached his 
property by trustee process. Pending that suit, A 
took possession of the property, but prosecuted the suit 
to judgment. He afterwards collected a very small sum 
from the trustee, which was a credit on the judgment. 
B then sued A for the conversion of the goods, and the 
court held that the suit could be maintained, because 
A, having elected to treat the transaction as a sale by 
his suit, the title to the goods at once passed to B. 
The Court said it was a misnomer to call the stipu¬ 
lated payments ‘rent;* that B was bound by the con¬ 
tract, at all events, to pay for the goods, and upon 
the completion of the payments the title was to vest in 
him,” etc. 

See, also In re Tice, 139 Fed. Rep., 52; In re Morris , 156 
Fed. Rep., 597, 599, and Rosenbaum, et al., vs. King, 114 
Ill. App., 648, 649 (p. 38 this brief). 

If a sale of the machines was not contemplated it is hard 
to understand why Randolph & Company should pay as 
rent the value of the goods; why they should pay rent 
“until the whole of said sum of $- (purchase 




price) has been fully paid;” why the agreements provided 
that the vendee should have a bill of sale upon payment 
of the “rent”; why they provided that “no representations 
or guarantees have been made by the salesman”; why they 
provided that “customers are warned not to make pay¬ 
ments or deliver goods except to regularly authorized col¬ 
lectors”; why they provided that “salesmen are not author¬ 
ized to collect after first payment”; why they provided that 
references such as “Have you ever bought goods on the in¬ 
stallment plan” should be required; why they should provide 
that “ salesmen will please be particular to give P. O. ad¬ 
dress,” etc. 

Rights of the Conditional Vendor upon Breach of 

Conditions. 

The rights of the parties in such case, in this jurisdiction, 
are laid down in Smith vs. Gilmore, supra , and West Pub¬ 
lishing Co. vs. Ballinger, 43 W. L. R., 376; 44 App. D. C., 
• 

The Accidental Destruction of Property Sold Un¬ 
der a Conditional Sale Agreement is not a De¬ 
fense to the Suit on the Promise to Pay. 

The rule of law in such cases is stated in 35 Cyc., pp. 
670-71, as follows: 

“Injury to or Destruction of Property. In 
some jurisdictions the rule prevails that on a condi¬ 
tional sale, since the title remains in the seller, the 
goods are at his risk, and in the event of their destruc¬ 
tion or injury without the buyer’s fault, the seller 
must bear the loss, (Citations) following in this re¬ 
gard the rule that prevails as to sales generally (Cita¬ 
tions). It is to be noted, however, that under a con- 
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ditional sale the buyer is ordinarily vested with all the 
incidents of ownership except the title, and by the 
weight of authority the risk of loss is therefore to be 
borne by the buyer, and he is liable for the price not- 
withstanding injury to or destruction of the qoods 
(Citations.) (Italics ours.)” y 

The States from which any cases are to be found which 
hold that the destruction of the goods is a good defense to 
a suit for the purchase price are as follows: 

Alabama 

Georgia (one case) 

Massachusetts (one case) 

Texas (one case) 

Federal Reporter (State of Washington— 
one case). 

An examination of these cases, however, will disclose 

that they are easily distinguished from the case at bar, and 

all of the later authorities hold that they are strictly 

against the weight of authority. (See pp. 26-30 of this 
brief.) 

The States holding that the destruction of the goods is not 

a good defense to a suit on the unconditional promise to 
pay are as follows : 


Arkansas 

Illinois 

Indiana 

Iowa 

Kentucky 

Mississippi 

Missouri 

New Jersey 
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New York 

North Carolina 

Tennessee 

Vermont 

Virginia 

Wisconsin 


In addition to these there is one case in the United States 
Supreme Court, and others are to be found in the Canadian 

reports. 

In Cooper vs. Chicago Cottage Organ Co., 58 Ill. App., 
248, a recovery was allowed on a note having written on it 
“Title not to pass until this note is paid in full,” where it 
was claimed by the defendant that it was given by him for 

a piano which was destroyed by fire. 

In Hintermister vs. Lane, 27 Hun. 497, it was said that 
the purchaser of an organ on a conditional sale in the form 
of a lease would be bound to pay to the assignee of an in¬ 
stallment note the purchase price whether the organ was 
destroyed or not, where the contract provided that on pay¬ 
ment of said note at maturity, the said note was to be a 
receipt in full against said instrument. 

In Burnley vs. Tufts, 66 Miss., 48, 51; 14 Am. St. Rep., 
540 • 5 So 627, it was held that where personal property had 
been 'sold' on credit with the agreement that the title was 
to remain in the seller until the balance of the purchase 
money was paid, and the property in custody of the buyer 
was burned without his fault, before the payment was 
due, this did not relieve him of his obligation to pay the 
price. There the Court said: 

“Burnley unconditionally and absolutely promised to 
pay a certain sum for the property the possession of 
which he received from Tufts. The fact that the prop- 
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erty has been destroyed while in his custody and be¬ 
fore the time for the payment of the note last due, on 
payment of which only his right to the legal title of the 
property would have accrued does not relieve him of 
payment of the price agreed on. He got exactly what 
he contracted for, viz., the possession of the property 
and the right to acquire an absolute title by payment 
of the agreed price. The transaction was something 
more than an executory conditional sale. The seller 
had done all that he was to do except to receive the pur¬ 
chase price; the purchaser had received all that he was 
to receive as the consideration of his promises to pay. 
The inquiry is not whether if he had foreseen the con¬ 
tingency which has occurred he would have provided 
against it, nor whether he might have made a more 
prudent contract, but it is whether by the contract he 
has made his promise is absolute or conditional. The 
contract made was a lawful one, and as we have said, 
imposed upon the buyer an absolute obligation to pay. 
To relieve him from this obligation the court must 
make a new agreement for the parties, instead of en¬ 
forcing the one made, which it can not do. (Citations.)” 

The case of Burnley vs. Tufts, supra, was followed by the 
case of Tufts vs. Griffin, 10 L. R. A., 526, 12 S. E., 68, 
22 Am. St. Rep., 863, 107 N. C., 47, where the Court 
adopted the language of Burnley vs. Tufts, supra., in toto. 
There the Court said further: 


“This is a case of the first impression in this State. 
We have here an absolute promise of the defendant to 
pay the plaintiff a certain sum. it being the balance of 
the purchase money due the plaintiff upon the sale of 
a soda apparatus to the defendant. The sale was a 
conditional one: and, under the contract, the defendant 
took the apparatus into his possession and used it in all 
respects as his own. Without any negligence on the 
part of the defendant, and before any default in the 
payment of the purchase money, the property was de- 




stroyed by fire. The question is, who shall bear the 
loss? The defendant insists that it should fall upon 
the plaintiff, because the transaction amounted to noth¬ 
ing more than an executory agreement to sell, and that, 
inasmuch as the plaintiff can not now perform the 
contract, the defendant should not be compelled to pay. 
It is very true that such contracts are sometimes called 
executory, and the vendee is also termed a 'bailee,’ but 
it must be observed that these expressions are used in 
reference to the strict, legal title to the property, and 
they can, therefore, have no influence in the determi¬ 
nation of the present question, which is purely one of 
consideration for an absolute promise to pay. The 
recent decision in Burnley vs. Tufts, 66 Miss., 48, is di¬ 
rectly in point. (Then follows the quotation from 
Burnley vs. Tufts, supra, which has been set forth in 
full above.) * * * As is said in the foregoing 

extract, the vendor has done all that he was required 
to do, and the transaction amounted to ‘a conditional 
sale, to be defeated upon the non-performance of the 
conditions. * * * The vendee had an interest in 

the property which he could convey, and which was 
attachable by his creditors, and which could be ripened 
into an absolute title by the performance of the condi¬ 
tions.’ The vendee had the actual, legal and rightful 
possession with a right of property upon the payment 
of the money. (Citation.) The vendor could not have 
interfered with this possession 'until a failure to per¬ 
form the conditions.’ (Citation.) Having acquired 
these rights under the contract, and the property hav¬ 
ing been subjected to the risks incident to the exercise 
of the exclusive right of possession, it would seem 
against natural justice to say that there was no con¬ 
sideration for the promise, and that the loss should 
fall upon the plaintiff.” 


La Valley vs. Ravena , 78 Vt., 152, 62 Atl., 47, was an ac¬ 
tion of general assumpsit for the recovery of the balance due 
on the purchase of a horse. Title to the property remained 
in the vendor until the payment of the purchase price in full. 




Before the performance of the conditions, the horse covered 
by the lien died, without the fault of the purchaser. The 
seller waited until all the purchase price became fully due, 
by the terms of the contract (just as has been done in the 
case at bar), and then brought this suit for its recovery. 
The Court said: 

‘‘Can there be a recovery for property sold and de¬ 
livered on condition that the title shall not pass until 
full payment therefor has been made, when without 
the fault of the purchaser the property is destroyed be¬ 
fore the price falls due? This question we answer in 
the affirmative. * * * The defendant’s promise 

to pay was absolute, and was made upon a sufficient 
consideration; for he got just what he bargained for— 
the use. possession, and enjoyment of the property 
with the right to acquire the absolute title upon pay¬ 
ment of the stipulated price; and this was the consid¬ 
eration for his promise.” 

“The sole question presented is whether defendant is 
liable for the logs that were lost, in view of the fact 
that plaintiff retained the title solely as security, and 
that such logs were never scaled on the mill deck. 
Where property is sold and delivered, and the vendor 
has fully performed all of the conditions of the con¬ 
tract of sale on his part, and the intention of the parties 
at the time of the making of the contract, as in this 
case, clearly is that the vendor is to have no interest in 
the property after delivery, except as security for the 
unpaid purchase money; that, subject to the right to 
resort to said property as such security, the entire do¬ 
minion and control over the same are turned over to 
and assumed by the vendee, as such, although, for the 
purpose of retaining effectually the security, the con¬ 
tract of sale provides that the title and right of pos¬ 
session shall remain in the vendor, as security, until the 
purchase price is fully paid, and though the amount of 
the property is yet to be ascertained by a measurement 
in order to determine the amount of the purchase 









money,—if any of such property is lost after such de¬ 
livery, before measurement, such loss must fall upon 
the vendee, whether the loss accrues through his negli¬ 
gence or otherwise, and the amount of such lost prop¬ 
erty may be ascertained by competent evidence. The re¬ 
lation of the parties to each other in respect to the ques¬ 
tion here presented, in such a case, is the same as be¬ 
tween a mortgagor and a mortgagee of personal prop¬ 
erty, though the form of the instrument be that of a 
conditional sale.” Osborn vs. South Shore Lumber 
Co., 91 Wise., 526, 528-9; 65 N. W., 184; 6 Am. & 
Eng. Enc. of Law, (2d Ed.), 455. It will be noticed 
that in this case the amount of the purchase price had 
not even been ascertained before destruction of the 
goods. 

In Phillips vs. Hollenberg Music Company, 99 S. W., 
1105, 82 Ark., 9, the Court followed Burnley vs. Tufts, su¬ 
pra, and held that the vendee is liable for the balance of the 
purchase price even though the goods are destroyed without 
his fault, saying: 

‘Was he (vendor) entitled to recover, the piano hav¬ 
ing been destroyed ? * * * The obligation of the 

appellant to pay the purchase money became absolute 
upon the delivery of the piano, and was not conditioned 
upon the vesting of the title in the purchaser. The title 
was held by the vendor as security for the unpaid pur¬ 
chase money. When it was paid, the title vested in the 
purchaser. Nothing remained for the vendor to do 
to complete the sale. On the contrary, he could not 
lawfully deprive the vendee of the property so long as 
she performed her contract, and she could not rescind 
the contract so long as he elected to enforce it. She 
acquired an interest in the property which she could 
mortgage or sell. The consideration of the contract 
was legal, valuable, and sufficient, and the fire did not 
destroy it. There was no failure of consideration. 
* * * The view of the Mississippi Court is sus¬ 

tained by reason and authority. (Numerous Citations.)” 
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In Collerd vs. Tulley, et al. , 78 N. J., Eq., 557, 558; 80 
Atl., 491, horses were sold to appellee Tulley upon a condi¬ 
tional sale and some of the horses died before performance 
of the conditions. Tulley contended that the horses be¬ 
longed to the vendor and not to him, and that the loss 
should follow the title. The Court, however, said: 

“This passage indicates that in the case of a condi¬ 
tional sale, where the goods are delivered to the buyer 
and the title is retained by the seller as security for un¬ 
paid purchase money, the risk of loss is the seller’s. 
The weight of authority is to the contrary. (Citations.)” 

“The claim of the plaintiff in error is, first, that 
where a seller puts property in the possession of a ven¬ 
dee, with reservation of title, it is at the risk of the 
seller, and the loss is on the vendor when the property 
is destroyed without fault upon the part of the vendee. 
Upon this question there seems to be some conflict of 
opinion. The cases from Massachusetts (Citations), 
sustain the position of plaintiff in error. But the 
weight of authority is, we think, to the contrary. In 
Williston on Sales, Par. 304, it is said: ‘Where goods 
are delivered to the buyer, but title is retained by the 
seller until the price is paid, the buyer immediately ac¬ 
quires the right to use the goods as his own, and has, 
indeed, exactly the same power over them, and right 
in regard to them, that he w^ould have if he had bought 
them and mortgaged them back to secure the price. 
The time for payment in such sales frequently extends 
over months, and sometimes over years. It is neces¬ 
sarily to be expected by the parties that the goods will 
deteriorate during this period, and, nevertheless, that 
the buyer will be bound to pay the price. It seems 
properly to follow that, if the goods are accidentally 
destroyed or injured, the buyer must stand the loss; 
that is, he must pay the price in full at the time agreed. 
The decisions upon the point are in conflict, but the 
weight of authority sustains the view here expressed.’ 
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In support of the text a number of authorities are 
cited, among them Chicago Equipment Company vs. 
Merchants Bank, 136 U. S., 268, 10 Sup. Ct. Rep., 999, 
34 L. Ed., 349, where Mr. Justice Harlan uses the fol¬ 
lowing language: ‘The agreement that the title should 
remain in the payee until the notes were paid * * * 

is a short form of chattel mortgage. The transaction 
is, in legal effect, what it would have been if the maker, 
who purchased the cars, had given a mortgage back to 
the payee, securing the notes on the property until they 
were all fully paid. The agreement by which the 
vendor retains the title and by which the notes are se¬ 
cured on the cars is collateral to the notes, and does 
not affect their negotiability. It does not qualify the 
promise to pay at the time fixed, any more than would 
be done by an agreement of the same kind, embodied 
in a separate instrument, in the form of a mortgage. 
So far as the notes upon their face show, the payee 
did not retain possession of the cars; but possession was 
delivered to the maker. The marks on the cars showed 
that they were to go into the possession of the maker, 
or of its transferee, to be used. The suggestion that 
the maker could not have been compelled to pay, if the 
cars had been destroyed before the maturity of the 
notes, is without any foundation upon which to rest. 
The agreement can not properly be so construed. The 
cars having been sold and delivered to the maker, the 
payee had no interest remaining in them, except by way 
of security for the payment of the notes given for the 
price. The reservation of the title as security for such 
payment was not the reservation of anvthing in favor 
of the maker, but N:as for the benefit of the payee and 
all subsequent holders of the paper. The promise of the 
maker was unconditional.” Exposition Arcade Corpo¬ 
ration vs. Lit Bros., 75 S. E. (Va. Ct. of App.), 117, 
118.” 

The Court then reviews La Valley vs. Ravena, supra, 
Burnley vs. Tufts, supra, Tufts vs. Griffin, supra, and other 
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authorities, and holds that these are in accordance with the 
weight of authority. 

To like effect see Tufts vs. Wynne, et al., 45 Mo. App., 
42; Bank z>s. Vandyck, 4 Heisk (Tenn.), 617. 

The two cases of Hollcnberg Music Company vs. Barron, 
140 S. W. (Ark.), 582, and Whitlock vs. Lumber Company , 
145 N. C., 120, go even further than the above cited cases, 
and further than as contended in the case at bar, and hold 
that the vendor may recover the balance of the purchase 
money, where the goods have been accidentally destroyed 
before the performance of the conditions, even though 
the goods are in the possession of the vendor at the time of 
their destruction. 

In Hollenberg Music Company vs. Barron, supra, the 
vendor had. upon breach of one of the conditions, retaken 
into his possession the property sold, as a means of further 
security for the payment of the purchase price. The Court 
held, however, “that the plaintiff being rightfully in pos¬ 
session of the piano after condition broken by default in the 
payment of the purchase money by the defendants, was 
bound only to ordinary diligence for the preservation of it 
and should not bear the loss of the piano, which it is con¬ 
ceded was accidently destroyed by fire.” The Court pointed 
out that although the piano was in the possession of the 
vendor at the time it was destroyed, nevertheless the loss 
should fall upon the vendee who had made an absolute prom¬ 
ise to pay. 

Tn Whitlock vs. Lumber Company , supra , goods were sold 
under a conditional contract of sale, to secure the payment 
of a note, but the vendor, at the request of the vendee was 
to retain the possession of the goods for a short period. 
While the goods were still in the possession of the vendor 
they were accidentallv destroved bv fire, and the vendee con- 
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tended that, under these circumstances, the loss should fall 
upon the vendor. The Court (p. 123), however, said: 

“The lumber company has made an absolute prom¬ 
ise to pay a certain sum of money, the consideration of 
which was the purchase of the property described in 
the contract. Why, then, should it not be compelled to 
perform its promise? It is a mistake to suppose that 
its liability depends upon whether the title did or did 
not pass unconditionally to it from the Acme Com¬ 
pany. Its obligation arises out of the fact that it has 
promised to pay the money upon a sufficient considera¬ 
tion, and the said obligation is in no way affected by the 
state of the title to the property as between the parties 
—that is, whether vested conditionally or uncondi¬ 
tionally.” 

In Chicago Railway Equipment Company vs. Merchants 
Bank, supra, the promise sued on, a note, contained the 
following language: 

“And it is agreed by the maker hereof that the title 
to said cars shall remain in the said payee until all the 
notes of said series, both principal and interest, are 
fully paid, all of said notes being equally and ratably 
secured on said cars.” 

Counsel, at p. 273, contended: 

“Until the executory agreement is performed, and 
the conditions fulfilled or waived, there is a contin¬ 
gency, it may be more or less remote, that the property 
may be destroyed or the vendor incapacitated from per¬ 
forming, when the time for performance arrives. The 
obligation to pay is affected by this contingency.” 

But the Court, speaking through Mr. Justice Harlan, 
after quoting extensively from Heryford vs. Davis, supra, 
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said the obligor could be made to pay in accordance with 
his promise even though the cars were destroyed before 
payment became due. An excerpt from the opinion is set 
forth in the opinion in Exposition Arcade Corporation vs. 
Lit Bros., pp. 22-23 of this brief. 

Appellant's Authorities Analyzed and 

Distinguished. 

An analysis of the four cases relied upon by appellant— 
and they are only four in number—to sustain the proposi¬ 
tion that the accidental destruction of the property sold is a 
good defense to a suit upon the promise to pay, will dis¬ 
close the fact that, because of facts peculiar to each case, 
or for other reasons, they are readily distinguishable from 
the cases referred to at pp. 15-26 of this brief, which un¬ 
doubtedly sustain the weight of authority. The same 
cases relied upon by appellant were before the Courts in 
considering the cases relied upon by appellee, and, in sev¬ 
eral instances, those cases have been quoted from, and the 
Court refused to follow them. 

Swallow vs. Emery, m Mass., 355 . 

This case is quite easily distinguishable from the one at 
bar. There the vendee did not agree to keep the property 
in good order and condition. Here, the vendee expressly 
agreed to keep the property in good order and condition, 
clearly indicating that the risk of loss was to be upon it and 
not upon the vendor, and that the loss, if any, should be its, 
and should not follow the title. This case has to a certain 
extent been overruled in Massachusetts by the later cases of 
White, et al, vs. Solomon , 164 Mass., 516, 42 N. E., 104, 
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30 L. R. A., 537, and Dane vs. Hanson & Co., 212 Mass., 
124. 

A similar question was considered in White vs. Solomon, 
supra, and Mr. Justice Holmes, now upon the Bench of the 
Supreme Court of the United States, speaking for the Court, 
used the following language: 

“If a man is willing to contract that he shall be 
liable for the whole value of a chattel before the title 
passes, there is nothing to prevent his doing so, and 
thereby binding himself to pay the whole sum.” 

This case was referred to and fully considered by the 
Courts in Osborn vs. Lumber Company, supra, La Valley vs. 
Ravena, supra, and Arcade Corporation vs. Lit Bros., supra, 
and in each of these cases, the Court refused absolutely to 
follow the doctrine laid down in the Massachusetts case. 

In La Valley vs. Ravena, supra, the Court says: 

“The authorities are not in harmony on the question 
herein decided. * * * (Numerous citations, in¬ 

cluding Tufts vs. Griffin, supra, etc.)—are among the 
cases in full according with the views herein expressed; 
while to the contrary are * * * (three citations, 

including Swallow vs. Emery, supra ).” 

In Arcade Corporation vs. Lit Bros., supra, the Court 
said: 


“The cases from Massachusetts (citing Swallow vs. 
Emery, supra) sustain the position of plaintiff in error. 
But the weight of the authority is, we think, to the 
contrary.” 


Arthur & Co. vs. Blackman, et al., 63 Fed., 336 . 
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A casual reading of this case will disclose that the con¬ 
ditions there existing were not analogous to the conditions 
in the case at bar. In that case the contract stated the 
sole consideration to be an agreement of the plaintiff to 
sell and transfer the property to the defendant upon pay¬ 
ment of the note. 

The language of the agreement sued on is as follows: 

“The above note is given upon and for the sole consid¬ 
eration that the said J. M. Arthur & Co. have agreed and 
promised that upon the payment of the said note, * * * 

they will sell,” etc. It will be readily observed that this was 
nothing more than an executory contract to sell property 
which can in no sense be said to have the same characterise 
tics of a conditional contract of sale where the title is re¬ 
served simply as security for the payment of the purchase 
price. There the obligor had no interest whatever in the 
property but was to receive an interest upon payment of 
the note, and the vendor promised to sell him the property 
upon payment of the note—this being the sole consideration 
for its making. Further, it will also be observed that in 
the case at bar the vendee agreed to keep the property in 
good order and condition indicating that the loss, if there 
should be any, should be borne by it. In the case cited, the 
vendor agreed to keep the property insured, indicating that 
the loss should be borne by the vendor—this being directly 
opposite to the agreement in the case at bar. 

Southern Music House vs. Dusenhury, 27 S. C., 464 . 

The South Carolina Courts have to a certain extent over¬ 
ruled this case. 

In the later case of Singer Mfg. Co. vs. Smith , 40 S. C., 
529, the instrument under consideration was very similar 
to the one in the case at bar. The agreement recited that 
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the lessee had received the machine for which he promised 
to make payment of “rent” in certain installments, etc. 
The Court, however (p. 532), said that “It is difficult for 
one to sell and deliver property, and at the same time to 
remain the owner of it. After careful consideration, I feel 
constrained to concur with his Honor, Judge Izlar, that the 
contract between these parties was not a lease, but substan¬ 
tially a sale of the machine,” etc. 

Then, again, in Perkins vs Bank, 43 S. C., 39, it was held 
that where a contract of sale stipulated that the title and 
ownership of property should remain in the vendor until 
the full purchase price was paid; and, in the case of default 
in payment, the property might be taken back and such 
payments as had been made should be applied for rent, or 
the vendor might bring suit for the amount remaining un¬ 
paid—the legal effect of such provision was to create a 
mortgage on the property to secure the payment of the pur¬ 
chase price. 

Randle vs. Stone & Co., 77 Ga., 50 /. 

It does not appear from a reading of this case that the 
Court had before it any of the leading cases upon the ques¬ 
tion involved. The Court was inclined to follow earlier de¬ 
cisions of the same Court found in 67 Ga. and 73 Ga., which 
were decided under the Georgia Code, Section 1593. The 
Court, leaning toward the decisions in those cases arising 
under a Georgia statute, and without considering any of 
the later cases where the precise question here involved has 
been considered, held, under the old theory which has long 
since been exploded, that the loss follows the title irrespec¬ 
tive of where the equitable interest may be vested. 

This case is further distinguishable from the case at bar 
in that here the vendee has agreed to keep the machines in 
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good order and condition, indicating that the loss, if any, 
should be borne by it. 

Even Though the Agreements Were Leases, the 
Court Was Right in Entering Judgment. 

It is respectfully submitted that even though the agree¬ 
ments in question should be construed to be agreements for 
rent of the machines, nevertheless the Court was right in 
entering the judgment in this case. 

Appellant (its brief, p. 11) states that “the bailment 
created by these contracts was terminated by the loss of the 
property by fire occurring without fault of either party,” 
and Randolph & Co.’s offer to return that partially de¬ 
stroyed, entirely forgetful of the fact that at common law 
the destruction of the property in the hands of the lessee did 
not relieve him of the obligation to make payment of the 
rental for the unexpired period. 

Appellant (its brief, p. 12 ), states “that the plaintiff in 
bringing his action for goods sold and delivered knew if 
it had sued for what was due under the bailment it could 
have been only for the rent due up to the time of the loss,” 
assuming that this action is only for goods sold and de¬ 
livered. 

An examination of the sixteenth count of the declaration, 
with the particulars of demand annexed thereto (Rec., pp. 
10 -11, 11-12), will disclose the fact that that count is a 
claim upon an open account. An examination of the seven¬ 
teenth count, with the particulars of demand annexed there¬ 
to, (Rec., pp. 11, 12) will disclose the fact that that count 
is for “payments due * * * as per agreements,” etc., 

—this being the claim for the “rent” due under the agree¬ 
ments, whether their effect is to create a bailment or other¬ 
wise. Appellee insists that even though a bailment may 
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have been created, nevertheless, the Court below was correct 
in entering the judgment. 

It is well settled by the common law that in the absence 
of provision to the contrary, the lessee of property is 
liable for the agreed rent for the entire rental period, even 
though the subject-matter of the lease be destroyed without 
his fault; and, if the lessee agreed to keep the subject-mat¬ 
ter in good order and condition, or make the necessary re¬ 
pairs thereto, he was deemed liable for the restoration of the 
property to the condition in which it was let, besides the 
rent for the rental period. 

In the leading case of Adams vs. Nichols, et al., 19 Pick. 
(Mass.), 275, 276, 277, cited and approved by the Supreme 
Court of the United States in Dermott vs. Jones, 2 Wall. 
1 , the suit was upon a contract, the defense interposed being 
that the subject-matter had been destroyed without the fault 
of the promisor, and that he was, therefore, relieved from 
the performance of the agreement. The Court said: 

“Where the party by his agreement voluntarily as¬ 
sumes or creates a duty or charge upon himself, he 
shall be bound by his contract, and the non-perform¬ 
ance of it will not be excused by accident or inevita¬ 
ble necessity; for if he desired any such exception, 
he should have provided for it in his contract. * * * 
In Fowler vs. Bott, 6 Mass. R., 63, it was holden, that 
the covenant in a lease to pay rent, was operative and 
could be enforced, although the property leased con¬ 
sisted of buildings which were destroyed at any time 
during the term. And in Phillips vs. Stevens, 16 Mass. 
R., 238, it was decided that the covenant in a lease of 
buildings, to keep them in repair, and at the expiration 
of the term, to surrender them in good condition, is im¬ 
perative upon the lessee in all cases, and will bind him 
to rebuild in case the buildings are destroyed by fire or 
otherwise, without his fault. In these and similar cases, 
which seem hard and oppressive, the law does no more 
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than enforce the exact contract entered into. If there 
be a hardship, it arises from the indiscretion or want 
of foresight of the suffering party. It is not the pro¬ 
vince of the law to relieve persons from the improvi¬ 
dence of their own acts. We are, on the whole, clearly 
of opinion that the unfortunate casualty, which oc¬ 
curred in this case, did not relieve the defendant Nich¬ 
ols from his obligation to perform the contract which 
he had deliberately entered into.” 

Bigbce vs. Coombs , 64 Mo., 529, was an action for 
the value of a horse which had been rented by the plaintiff 
to the defendant. Plaintiff had already been paid by the 
defendant for the hire of the horse for the full rental period, 
and had taken a receipt “expressed to be in full of all de¬ 
mands.” In this case, plaintiff showed that the prior pay¬ 
ment for which the receipt was given was in fact in settle¬ 
ment for the “rent” of the horse only. The Court said: 

“That the plaintiff charged the defendant with the 
hire of the horse killed, was not a waiver of his claim 
for damages for the killing of the horse, nor was the 
payment of such hire, of itself, a settlement of the claim 
for damages. A bailee may be chargeable both with 
the hire of the thing bailed and its value, if lost by 
his negligence.” 

See also, Trenton vs. Bennett , et al, 27 N. J. Law, 513, 
and Hartford vs. Jackson, 11 N. H., 145, where a bailee 
was required to pay rent for the full rental period notwith¬ 
standing he was deprived of the property let, without fault 
on his part. 

Further Argument. 

Appellant (its brief, p. 20) says that appellee’s author¬ 
ities which were secured at the argument in the Court be¬ 
low, including Burnley vs. Tufts, supra, are “absolute sales 
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with a reservation of legal title as a security’’—not con¬ 
tracts of conditional sales. The difference between the two 
classes, if there is any such difference, is not appreciated. 
A difference does exist between a contract of conditional sale 
and a contract to make a sale, such as was found in Arthur 
& Co. vs. Blackman, et al., supra. The effect of a condi¬ 
tional contract of sale, to use appellant’s own language, is 
to make “an absolute sale with a reservation of legal title 
as a security,” irrespective of the form in which the prom¬ 
ise to pay is contained. Whether the agreement is or is not 
a contract of conditional sale, is purely a question of in¬ 
tention. 


“No particular form of instrument is necessary to 
create a conditional sale. It may be in the form of a 
lease or note, on which the stipulation reserving title 
is endorsed,” etc. 35 Cyc., 663 (citations). 

Counsel for appellant (p. 7, his brief), says: 

“In the agreements in controversy, there is no obli¬ 
gation on the part of the user to buy. * * * Per¬ 

missive may takes the place of commanding shall” 

Appellee is not so much concerned about the obligation 
on the part of the “user” to “buy,” as the obligation on the 
part of the “purchaser” to “pay.” In that connection, the 
language of appellant’s contract is “I agree to pay ” with¬ 
out any “permissive may.” (It is believed the Court will 
supply the “commanding shall”) 

Appellant (its brief, pp. 23-4) states that the cases relied 
upon by it are distinguishable from those relied upon by 
appellee, in that in those cases, as in the present case, the 
purchaser agreed to do some act after the payment of the 
money. He states that the Graphophone Company agreed to 
execute a bill of sale of the property let, and “that no sale 
is consummated” until this is done. 





It is submitted with all confidence that the formal exe¬ 
cution of the bill of sale is not an essential to any sale, and 
that, had there been no fire, title to the property in question 
would have automatically passed to Randolph & Company 
upon payment of the “rent” irrespective of whether or not 
the Graphophone Company ever executed a formal bill of 
sale. As was said by the Court in Swallow vs. Emery, 
supra, relied upon by appellant: 

“If he (conditional vendee) had paid the plaintiff the 
full value of it, he was entitled to hold it as his own. 
A bill of sale would not be necessary to pass the title. 
A jury would be authorized to find that it was his,” etc. 

Further, in the present case, Randolph & Company ex¬ 
pressly agreed to keep the machines in good order and con¬ 
dition, and it is respectfully submitted that that company 
is now estopped to claim that it should not be made to 
make its payments because the goods were destroyed, when 
the duty of keeping the goods in proper condition was 
upon it. 

The fact that Randolph & Company agreed “to keep the 
property in like good order and condition” would indicate 
beyond a doubt that the risk of loss by accidental destruc¬ 
tion, or otherwise, was upon it. 

Lord Blackburn in Martincau vs. Kitching, L. R., 7, 
Q. B., 436, 455, 41 Law Journal, Q. B., 227, said: 

“As a general rule, res pcrit domino is both the old 
civil-law maxim and a general rule of our law, and, 
when you can show that the property passed, the risk 
of loss prima facie is in the person in whom the prop¬ 
erty is. If, on the other hand, you go beyond that, 
and show that the risk attached to the one person or 
the other, it is a very strong argument for showing 
that the property was meant to be in him. But the two 
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are not inseparable. It may very well be that the prop¬ 
erty shall be in one and the risk in the other.” 

The appellee could not have interfered with appellant's 
possession so long as appellant was not in default, even 
though appellee had known a fire was going to occur—for 
appellant, by the said agreements, was entitled to the ex¬ 
clusive possession of the property in question. It had such 
an interest in the property that it could sell, mortgage, 
pledge, or otherwise dispose of the same. It had such an 
interest as might be attachable by its creditors. Its posses¬ 
sion of the property would have ripened into absolute title 
by performance of conditions and could only have been de¬ 
feated at the option of the appellee upon breach of one of 
the conditions. The facts (1) that the appellee charged the 
said goods outright to the appellant on the dates of the 
various deliveries, (2) that appellee did not elect to take 
the goods back when default was made in December, (3) 
that appellee did not elect to take the goods back when de¬ 
fault was made in March, (4) that appellee's agent imme¬ 
diately after the fire advised the appellant that it would look 
to it (appellant) for payment of the account in full in ac¬ 
cordance with its promise, and would not accept any of the 
machines which had been saved from the fire, (5) that ap¬ 
pellant has had certain repairs made upon the machines at 
its own expense, (6) that appellee has brought this action 
at law upon appellant’s express promise to pay—all clearly 
indicate that appellee has elected to treat the sales as abso¬ 
lute, waiving the right to claim the return of the machines, 
and has treated the execution of the agreements in question 
merely as a form of security. Appellant was in default 
when the fire occurred, and it agreed that on default, it 
would return the machines to appellee in good order and 






condition, if appellee elected to take them back. This it can 
not now do. 

Appellant (its brief, p. 25) states that counsel for both 
the parties contended below that the Court should admit 
evidence as to all the circumstances surrounding the parties 
at the time the agreements were entered into, and the de¬ 
fendant should be entitled to have a jury pass upon the facts 
of the case. Counsel for appellee not only is without recol¬ 
lection as to his willingness that a jury should pass upon 
the facts in the case, but submits that such a contention 
would be entirely inconsistent with his motion for a judg¬ 
ment under the 73d rule. 

Appellant further (on p. 25 of its brief) says that the 
matter should “have been submitted to a jury in order to 
determine what the intentions of the parties were ” and in 
the same brief, at pp. 1-2, says: “The terms and conditions 
on w hich the Columbia Graphophone Company delivered 
these machines were clearly and exclusively set forth in a 
separate written and printed contract. ,f If the terms and 
conditions under which the machines were delivered were 
clearly and excluswcly set forth in zvnttcn and printed con¬ 
tracts, it is submitted that parol evidence would not be 
admissible to contradict such terms and conditions. 

The Case is a Proper One for the Application of the 

73d Rule. 

Appellant (its brief, pp. 24-5) would contend that be¬ 
cause its affidavit, after failing to deny a sale was intended, 
contains the statement “by the express terms and conditions 
of the instruments in writing referred to in the said counts 
* * * the appliances were leased to the defendant,” a 

question of fact is raised which would prevent the appellee 
from securing the judgment to which it is entitled, until a 



jury trial could be had, a period of approximately eighteen 
months. 

In answer to this contention, it is respectfully submitted 
that the statement that the goods were “rented,” not sold, 
the execution of the agreements being admitted, is a 
mere statement of a conclusion of law, and the determina¬ 
tion of the question as to whether or not the agreements 
constituted sales or not is purely a question of law for the 
Court to determine. 

“Unless an affidavit of defense controverts or denies 
material statements of fact in plaintiff’s affidavit, such 
statements must be taken as substantially correct.” 
Fowler vs. Cotton State Lumber Co., 39 App. D. C., 
220, 222; Bryan vs. Harr, 21 App., D. C., 190; 31 
W. L. R., 142. 

“We think the affidavit fatally defective in that it 
states conclusions, and not facts.” Columbia Laundry 
Co. vs. Ellis, 36 App. D. C., 583, 586. 

“The plaintiff is not bound to accept the mere con¬ 
clusion of the defendant. * * * Obviously the 

affidavit should state facts sufficient to enable the court 
to verify the conclusion.” King vs. Curtin, 31 App. 
D. C., 23, 27. 

An affidavit of defense in an action on a written agree¬ 
ment not denying the agreements but attempting to explain 
certain of its recitals, which are free from ambiguity, is 
insufficient. Slater, et al., vs. Van Der Hoogt, et al., 23 
App. Div., 417; 32 W. L. R., 232. 

There can be no question but that the interpretation of 
the language of the parties to the agreements in question 
is strictly a question of law. The agreements were re¬ 
duced to writing, and those writings are before the Court. 
The affidavit of the defendant does not allege that the agree¬ 
ments were different from that declared on, but on the con- 





trary admits the execution of the agreements. The sole 
question is “what is the meaning of the agreements ?”, and 
this is a question to be decided by the Court, in which a 
jury would be in no wise concerned. 

Levy vs. Gadsby, 3 Cranch, 180, 186; 2 L. Ed. 404; 

Goddard vs. Foster, 17 Wall., 123, 142; 21 L. Ed. 
589; 

Hamilton vs. Insurance Co., 136 U. S., 242, 255; 34 
L. Ed., 419. 

The case of Rosenbaum, et al., vs. King, 114 Ill. App., 
648, 649, is directly in point on this question. This was an 
action of replevin to recover a peanut roaster. An exami¬ 
nation of the case discloses the fact that the agreement by 
virtue of which the roaster was delivered to the defendant 
was almost identical with that in the case at bar. The Court 
said: 

“The most important question in the case is the con¬ 
struction to be put on ‘Exhibit A/ whether it is a lease 
or a conditional sale. This is purely a question of law. 
(Citations.) (Italics ours.) The plaintiff, King, of¬ 
fered it in evidence; upon it he bases his right to re¬ 
cover. We conclude that it is a conditional sale and 
not a lease; that its real object was to cover a sale, 
and under the guise of calling it a lease to preserve 
a lien upon the roaster.” 

Conclusion. 

By reason of the foregoing, it is respectfully submitted that 
no error was committed in entering a judgment for the 
plaintiff below. It is unfortunate that the goods sold were 
destroyed by fire, but, in the light of the above authority, 
it is respectfully submitted that appellant was not thereby re¬ 
lieved from performance of its agreement. 
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The officers of the appellant company knew the possibil¬ 
ity of the destruction of the goods at the time the agree¬ 
ments were signed and they saw fit not to provide against 
such a contingency. They knew when the goods were 
bought that a fire might occur, and yet they were satisfied 
to make an absolute, unconditional promise to pay—not a 
promise to pay so long as the goods remained intact; and, 
likewise, they were satisfied with their agreement “to keep 
the said machines in like good order and condition”—not 
like good order and condition, fire excepted, or any other 
way. If they made a bad bargain, the Court, more espe¬ 
cially a court of law, can not relieve them of their volun¬ 
tary obligation. They made their own contract, and the 
Court will not and can not make another and different one 
for them. 

“It is a well-settled rule of law, that if a party by his 
contract charge himself with an obligation possible to 
be performed, he must make it good, unless its perform¬ 
ance is rendered impossible by the act of God, the 
law, or the other party. Unforeseen difficulties, how¬ 
ever great, will not excuse him.” Dermott vs. Jones, 
2 Wall., 1, 7. 

Respectfully submitted, 

Fred B. Rhodes, 

Paul B. Cromelin, 
Attorneys for Appellee. 

























IN THE 


(Enurt of Appeals, Statrirt of (Hnlumbta 


No. 2872. 


L. F. Randolph & Company, Appellant, 

vs. 

Columbia Graphophone Company, Appellee. 


MEMORANDUM OF APPELLEE ON MOTION TO 
STRIKE AND MOTION TO DISMISS OR AF¬ 
FIRM. 


Appellee, on December 2, 1915, filed in this Court its 
motion to strike from the files and record appellant’s assign¬ 
ment of errors filed in the lower Court, appellant’s designa¬ 
tion of record on appeal, filed in the lower Court, both of 
which are a part of the printed record in this case, and ap¬ 
pellant s brief on appeal, filed in this Court. At the same 
time, a motion was made to dismiss the appeal or affirm the 
judgment. 1 he grounds of the several motions are stated 
fully in said motions, and in the affidavit of counsel for ap¬ 
pellee filed in support thereof. 









As a reason for the motion to strike from the files and 
record appellant’s assignment of errors relied on, and to 
dismiss the appeal or affirm the judgment on that account, 
the said affidavit states that on August 11, 1915, there was 
filed with the Clerk Wow, on behalf of appellant, said as¬ 
signment of errors relied upon by it, but appellant utterly 
failed at the said time or at any time thereafter, to serve 
upon appellee, or either of its counsel, a copy of said as¬ 
signment of errors. 

Asa reason for the motion to strike out the designation of 
record on appeal, the said affidavit states that on August 11, 
1915, there was filed with the Clerk below, on behalf of 
appellant, its designation of record on appeal, but appellant 
utterly railed at the said time, or at any time thereafter, to 
serve upon appellee, or either of its counsel, a copy of its 
said designation of record on appeal. 

Rule No. V, Sec. 9, of the rules of this Honorable Court, 
provides: 

“There shall be filed in the Court Wow, and the 
same shall be included in the transcript of record, an 
assignment of errors relied upon by appellant, sep¬ 
arately and specifically stated;” 

Rule No. XXV, of the rules of the Supreme Court of the 
District of Columbia, provides: 

“A copy of every pleading at law or in equity subse¬ 
quent to the original declaration or bill, and of every 
motion or petition not grantable of course, exception to 
any pleading or auditor’s report, and of every affida¬ 
vit, shall be served within two days after the filing 
thereof, unless otherwise ordered, upon each opposite 
party affected thereby whose appearance is entered in 
the cause, or upon his attorney of record.” 
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• 

The affidavit states that at no time was a copy of either 
the appellant’s assignment of errors or its designation of 
record on appeal served upon appellee, and that appellee had 
no knowledge of the filing of either of said papers until 
about the middle of September, when counsel, realizing the 
time of appellant to file such assignment of errors or desig¬ 
nation of record had about expired, examined the docket of 
the Court below, and found that both of the said papers had 
been filed on August 11, 1915, about one month previous, 
that part of the record on appeal had already been fin¬ 
ished and that the remainder was actually being prepared by 
the Clerk, the said record being filed thereafter by appellant, 
or its counsel, in this Court, on September 14, 1915, without 
any notice to appellee, or either of its counsel, or without 
any attempt by appellant to stipulate as to the contents of 
the record. 

Rule No. V, Sec. 1 (g), of the rules of this Honorable 
Court, provides : 

“Further, as far as possible to reduce the cost of ap¬ 
peals, if the appellant shall be of opinion that other 
parts of the record than those hereinbefore specified are 
unnecessary for the determination of the questions to 
be presented on the appeal, he may, by notice or order in 
writing to the clerk of the Supreme Court of the Dis¬ 
trict of Columbia, whereof a copy shall be served on the 
appellee or his counsel, and whereof a copy shall also 
be included in the transcript of record to be transmitted 
to this Court, designate the parts of the record which 
he desires to be included in the transcript as sufficient 
for the determination of said questions, and the said 
clerk shall thereupon transcribe and certify as the 
record in the cause, necessary for the hearing of the 
appeal, the parts so designated; unless the appellee or 
his counsel, within five days after the service of such 
notice upon him, or such further time as the Supreme 
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Court of the District of Columbia may by special order 
allow or as may be agreed upon in writing between the 
parties or their counsel, shall designate, by a similar 
notice or order in writing to be filed with said clerk, 
and whereof a copy is to be transcribed in transcript 
of record, other parts of the record and proceedings in 
the cause which he deems necessary or material for the 
appeal; whereupon the said clerk shall include such 
other parts also in the transcript of record and certify 
all the parts so designated by both parties as the record 
in the cause, the question of unnecessary costs caused 
by either party being reserved for the determination 
of this Court.” 

Under the above rule, appellee, or its counsel, was entitled 
to have served upon it copy of the notice to the Clerk desig¬ 
nating the record on behalf of appellant, and, further, was 
entitled, within five days after service of such notice, to 
file a counter-designation of record. 

On November 23, 1915, as the record in this Court dis¬ 
closes, there was filed herein on behalf of appellant fifteen 
copies of a brief on appeal. 

Rule VIII, Sec. 3, of the Rules of this Honorable Court, 
after providing that fifteen copies of appellant’s printed 
brief shall be filed in this Court thirty days after the record 
shall have been printed, and for failure in this respect, such 
appeal shall stand dismissed, provides further, 

“That at the time of filing his brief the appellant 
shall serve a copy of the same upon the appellee or his 
counsel of record in the trial court.” 

Then follows the description of the kind of brief which 
the appellant must file within said thirty days, upon which 
failure so to do his appeal shall stand dismissed. 

In this case, appellant failed to serve upon appellee copy 
of its brief on appeal, thereby disregarding another of the 
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rales of this Honorable Court, and had it not been for the 

mTbtT ° f !!* Clefk ° f th ' S C ° Urt ’ “PI* 1166 or 'ts counsel 
might have had no knowledge of the filing of said brief 

whatever and the time of appellee within which to file its 

brief would have been running with appellee and its counsel 

entirely unconscious that the said time had commenced to 

The said Rule VIII, Sec. 3 (e), further provides: 

Every brief of more than twenty pages shall con¬ 
tain on its front fly leaves a subject index wkh p^e 

a e £t en f eS ,’. thC Subj ! Ct index to «* supplemented by g a 

to nil i CaS ?n referred t0 ’ to S ether with references 
to pages where the cases are cited.” 

It will be noticed that although the brief which appellant 
did file consisted of more than twenty pages, no subject 

. ?* ° r lst 0 cases c * te d was incorporated as a part of 
said brief. r 

The said Rule VIII, Sec. 3 (a), provides that appellant’s 
brief, among other things, shall contain: 

“A concise statement of the case, presenting sue- 

iS- 0 ” in,ol,ed “ d ,he ~ -wSS, 

This part of the rule has been violated in several in¬ 
stances. It will be noticed from a reading of the case that 
e sai statement contains facts which are not set forth in 
affidavits of either appellant or appellee, and also, that the 
statement does not include a number of facts materially 
necessary tor presentation of the case. In view of the fact 
that the judgment appealed from was entered upon affidavits 
as provided by Rule 73 of the lower Court, the statement of 

the facts of the case is confined Urictly to the facts contained 
within those affidavits. 
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An examination of the brief will disclose the fact that it 
would have been almost impossible to have located some of 
the cases relied upon by appellant from the description of 
the said cases contained in the brief. 

A few of these instances are as follows: 

Appellant (its brief, p. 17) refers to a case cited as 
“Harkness vs. Russell, 188 U. S.” No page reference to 
the volume is contained, and an examination of the index 
of Vol. 188 of the reports of the Supreme Court of the 
United States discloses the fact that there is no such case 
at all reported in that volume. 

Reference is made on the same page of appellant’s brief 

to a case entitled “Herrvford vs. Davis,” but neither title 

«/ * 

of the reports in which said case is to be found, nor the 
volume or page reference to the case, is contained anywhere 
in the brief. 

On p. 18, of appellant’s brief, reference is made to “the 
Federal case, J. M. Arthur and Co. vs. Blackman, et al., 
Circuit Court D. Washington, N. D., Aug. 31, 1894, Fed. 
Rep. 63.” In this connection, it is respectfully submitted 
that from the citation as given, it would have been practically 
impossible to have located the case referred to. 

On page 20, near the middle of the sheet, reference is 
made to “10 L. R. A. N. Car. 426,” without giving the title 
of the case. In this instance, however, it is quite apparent 
that appellant intended either to refer to “10 L. R. A. 
(N. S.) 526” or “10 L. R. A.. 526,” the decision being from 
North Carolina. On the next line appears a reference to 
Tufts vs. Griffin, there being no citation following the name 
of the case, and it is assumed that the appellant intended 
that this incorrect citation should be the volume reference to 
that case. 





7 


On page 22, reference is made to the case of Randle vs. 

, , n” e a " i° ’ 77 Ga ” but an examination of 77 Ga. 
’■vi reveal the fact that the case is not to be found at that 

page, but at another part of said volume. The same thing 
applies to the case of Caldwell vs. Smith, 20 N C 193 

T ( °1 P m 6 ° f appellant ’ s brief - examination of Vol.’ 

°‘ the North Carolina reports will disclose the fact that 
the case is not to lie found as stated by appellant. 

n page 22 of the brief, reference is made to “Arthur vs. 
Blacknwn and on page 23, to a case referred to as “West 
runhshing Company vs. Webster,” the place where the said 
cases are to be found being omitted, but elsewhere in the 
said brief references are made to cases, the names of which 
are A M. Arthur & Company vs. Blackman, et al. (p. 18) 
and West Publishing Company vs. Ballinger (p. 13). 

, | . 1 °, n pa . ge 22 of the brief - reference is made to a case en¬ 
titled Ilinster vs. Lane, 27 Hun. (N. Y.), 497” An ex¬ 
amination of this volume of the New York reports discloses 
the fact that the case is Hintcrmistcr vs. Lane 
There are a number of other instances throughout the en¬ 
tire brief where the references are not given correctly. An 
examination of the statements of the various cases discloses 
e fact that in a number of instances they are incomplete or 
incorrect These facts would certainly have come to the at- 
ention of the Court upon an examination of the cases, even 

hough they had not been called to the attention of the Court 
by these several motions. 


Until the brief was filed in this case, appellee was disposed 
to overlook the violation of the rules of this Court and of 
e upreme Court, although they worked to its disadvan¬ 
tage in several instances. When the brief was filed, however 
and the rules were still further flagrantly violated, counsel 
or appellee felt that unless these motions were filed the 
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Court might consider that they were somewhat lax in their 
duty to the Court in failing to apprise the Court of the 
continuous violation of its rules when a reading of the 
record in the case and of the brief, by the Court, would 
surely have disclosed those facts. Further, the matter was 
not proper to submit to the lower Court, for the reason 
that the supersedeas bond on appeal was filed and approved 
prior to the time that the alleged violations of the rules 
first took place. 

This Court, in Murphy vs. Gould, 39 App. D. C., 363, 
367, said: 

“These rules ‘have the force of law, and are binding 
upon the court, and upon the suitors, and those who 
represent suitors.’ They can not be dispensed with by 
the court to meet the hardship of a particular case. 
(Citations.)” 

As was said bv counsel in another brief filed in this Court, 

m' 

rules of court differ from ten-pins—they are not set up to 
be knocked down. 

In First National Bank vs. Fox, 39 App. D. C., 477, et 
scq., no less respected counsel than Mr. J. J. Darlington 
of the Bar of this Honorable Court filed a motion to strike 
out the bill of exceptions and dismiss the appeal for violation 
of the rules of this Honorable Court. This Court, speaking 
through Mr. Justice Van Orsdel, uses the following 
language: 

• 

“The object of the rule is to avoid the imposition of 
needless labor upon the court and opposing counsel, 
as well as the curtailment of expense to litigants. 
* * * It is a false notion of professional ethics that 
prompts an opposing lawyer to withhold such a motion 
out of regard for the feelings of counsel who have pre¬ 
pared a bill of exceptions in violation of a rule of court. 
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It is the duty of counsel out of proper regard for his 
client s interests to avail himself of this defect - - 
Hie motion * * * is sustained." 


* * * 


Respectfully submitted, 

Fred B. Rhodes, 

Paul B. Cromelin, 
Attorneys for Appellee. 
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